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(i) 
COUNTERSTATEMENT OF QUESTIONS PRESENTED 
Under section 801 of the Civil Aeronautics Act: 


(a) Is the question of Presidential approval properly before 
this Court? 


(b) Does this section apply to the grant of authority to carry 
mail by way of an exemption under section 416 of the Act? 


Under section 416(b) of the au Aeronautics Act: 


(a) Was a hearing required? 


(b) Are the Board's findings sufficient to support its 
order? 


(c) Are the supporting facts sufficient to support the Board's 
findings ? 


= This question and the two questions under 1 above are raised by petitioner 


TWA only. 


2 This is the only question raised by both petitioners. 


3 Raised by petitioner PAA only. 
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COUNTERSTATEMENT OF THE CASE 


Seaboard & Western Airlines, Inc., (hereinafter referred to as 


Seaboard), is an air carrier authorized by certificate of public con- 


1 . 
venience and necessity to engage in foreign air transportation of prop- 


erty and to carry mail of foreign countries.” Under their certificates of 
public convenience and necessity, Pan American World Airways, Inc., 
and Trans World Airways, Inc. (hereinafter referred to as PAA and 
TWA, respectively), conduct passenger, property, and United States 
and foreign mail operations world wide in scope, including operations 
between the United States and points served by Seaboard with the excep- 
tion of Basel and Weisbaden. : 


From 1947 until commencement of operations under its certifi- 
cate authority, : on April 10, 1956, : Seaboard conducted U.S. -Europe 
common carrier cargo operations under authority of a general exemp- 
tion regulation applicable alike to all nonscheduled carriers. Part 291 
of the Board's Economic Regulations. 


PAA and TWA are entitled to and have received substantial 
Government subsidy as an aid to them in conducting their operations. 


z Approved by the President and effective on June 16, 1955. J.A. 18. 


2 Section 401(f) of the Act, 52 Stat. 987, as amended, 49 U.S.C. Section 481, 
authorizes all air carriers certificated to engage in foreign air transportation, 
to carry "mail of countries other than the United States." 


Seaboard & Western Airlines provides all cargo service between New York 
and the following points in Europe: Amsterdam, Basel, Brussels, Cologne, 
Dusseldorf, Frankfurt, Gander, Geneva, Glasgow, Hamburg, London, Munich, 
Nuremberg, Paris, Shannon, Stuttgart, Weisbaden, and Zurich. 


= Application for which was filed with the Board by Seaboard on July 15, 1947. 


° J.A. 108. The delay in commencing certificated operations from June 16, 
1855 (J. A. 18) to April 10, 1956, was due primarily to the necessity of com- 
pleting certain arrangements with foreign countries. 
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Seaboard has neither requested nor received subsidy, but to enable it 
to conduct its certificated operations during this developmental period 

in air cargo transportation, it has been compelled to realize revenues 

from other sources, such as aircraft leasing, charter flights and mili- 
tary operations. That additional revenues from such sources would be 
required was recognized by the Board when Seaboard's. certificate was 
granted: | 


",.. We believe that such operations are a sign 
of economic health rather than a sign of weakness, for 
they are conducted without cost to the taxpayer and re- 
flect the ingenuity and determination of a management 
that must stand or fall without the crutch of subsidy. 
Moreover, the fact that the all-cargo operators have 
participated in charter operations for the military 
demonstrates the national defense value of these car- 


riers...."' Trans Atlantic Cargo Case, Board Order 

No. E-9311 at 18 (mimeo. 1954), | 

Neither Seaboard's mail exemption application, the order grant- 
ing it which is here under review, nor its application for a mail certifi- 
cate, hearing on which was completed on August 22, 1958, sought sub- 


sidy. Seaboard sought only the right to carry U.S. mail along with 
other commodities at service rates fixed by the Board on the basis of 


cost considerations and designed to give the carriers reasonable com- 


pensation for carrying U.S. Mail. 


Seaboard's current cash position had become acute before seek- 
ing mail authority. In order to obtain necessary immediate cash, Sea- 
board entered into various transactions ultimately approved by the Board. 


S Until October 1, 1953, the rate for carrying mail included a compensatory 
amount and a direct subsidy to the extent needed by an air carrier to conduct 

its entire certificated operation in accordance with the provisions of Section 406 
of the Act, 52 Stat. 998, as amended, 49 U.S.C. Section 486. There was no 
separate identification of the service or compensatory rate, and the subsidy 
portion of the mail rate. Both service and subsidy were chargeable to the Post 
Office Department's appropriation. By Reorganization Plan No. 16, which be- 
came law on August 1, 1953, effective October 1, 1953, the service rate is 

fixed separately and is chargeable to the Post Office Department's appropriations. 
The subsidy rate is paid out of the Civil Aeronautics Board appropriation. The 
same service rate of 53.5¢ per ton mile is paid to PAA and TWA and to Seaboard 
for mail carried under its exemption order. See Board Order No. E-12726 (July 
8, 1958). : 
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Seaboard's purchase of the stock of Seagull Air Transport Corporation, 
as disclosed by Board Order No. E-12124 approving the transaction, 
enabled Seaboard to obtain equity capital of approximately $600, 000 in 
cash without attendant legal or financial expense. By means of two 
other transactions, both approved by the Board, Seaboard leased a 
Super Constellation to a Portuguese airline, which posted with Seaboard 
an irrevocable letter of credit in the amount of $588, 750, which letter 
of credit was the basis for Seaboard's acquiring cash from a bank in 

the amount of $543, 750. Board Order No. E-12638. Since, however, 
Seaboard needed a Super Constellation aircraft in order to perform its 


air service, it entered into a "purchase of a Super Constellation from 


another foreign air carrier for $1,650,000. Actually, as appears in 

the application filed by Seaboard in C. A. B. Docket No. 9609, the trans- 
action was a six-month lease at a rental of $40,000 per month, of which 
Seaboard paid $120, 000 in advance. Board Order No. E-12639. Thus, 
Seaboard was able to maintain its full fleet of needed aircraft for its 
services and obtain over a million dollars in ready cash. 


The only transaction entered into by Seaboard which will at some 
later date require substantial cash disbursements, is an agreement to 
acquire a stock interest in an Irish airline for $1,400,000. It is Sea- 
board's hope that its arrangement with the Irish airline will be profit- 
able and will contribute to the stability of Seaboard's operations for a 
period of at least two years. This agreement is now before the Board 
for its approval. If the arrangement is approved, Seaboard will find it 
necessary to procure the financing needed to secure the funds. Revenues 
which may be realized from transportation of U.S. mail will be a fac- 
tor, as will the very existence of the mail authority itself, favorably 
affecting Seaboard's ability to secure the necessary financing. 


Grant of Seaboard's mail authority which will increase its 
revenues and better enable it to continue its cargo operations, through 
carriage of an additional commodity for which space is available, is 
consistent with established Post Office Department policy which favors 
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maximum availability of service so long as costs to the Post Office 


Department are not increased. In its brief to Examiner James S. 
Keith, in the North-South Air Freight Renewal Case, C.A.B. Docket 
No. 5016, at pages 2-3, the Department stated: 


"It is readily apparent that it is in the public in- 
terest to have available to the Department on an 
"as and when needed’ basis, the services of all 
air carriers regularly engaged in scheduled air 
transportation, if this can be done without open- 
ing the door to the subsidy provisions of the Act. 
* *K * 

"The Department submits that it is in the public 
interest, and in accordance with the public con- 
venience and necessity, to authorize any holder 
of a cargo type certificate to also engage in the 
transportation of mail, providing such ory 
can be granted without subsidy." 


The merit of this policy is so obvious from the viewpoint of the 
Post Office Department that it considers no evidence to be required to 
support it: ! 


"We submit there is no formal Sasa of record 
needed to support such evident things, like that it would 
be beneficial to the Department at peak load periods or 
during strikes or for that matter at any time when the 
Postmaster General wants to use the service. It would 
be beneficial to have the services available."" Oral 
argument on behalf of the Post Office Department in 


the Air Freight Renewal Case, C. A.B. Docket No. 
4770, at 151-152. 


As is disclosed by testimony at the hearing in Seaboard's mail ; 
certificate case, the Post Office Department policy remains the same. 


Y The Post Office Department has not intervened in the proceeding presently 
before this Court. 


Referring to established Post Office Department policy favoring availability 
of service, the Board has found in its Order E-12519 that the Post Office De- 
partment's "basic policy remains the same ...." J. A. 107. 
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It favors the availability of maximum mail service if such ser vice can be 
furnished without there being any increase in service mail rates payabre 
to the carriers and resulting increase in Post Office Department costs. 


The Department recognizes that the question whether such increased 
mail rates will result is one for the Board and not the Post Office De- 
partment to decide. Tr.596. ae 


The Board in its order in this case found that diversion of mail 
revenues to Seaboard would have "no substantial adverse effect upon 


these carriers." 


STATUTES 


See Appendix B, infra. 


9 See Docket No. 9252, Tr. 594-596. At Tr. 612, the Post Office Department 
witness states: 


"Well, I go back to what I stated a while ago, that from a 
pure operation standpoint, I would like to have a flight every hour 
on the hour if it was economically justified....'" C.A.B. Docket 
No. 9252. 


This Post Office Department policy was also expressed in its letters to the Board 
now a part of the record before this Court. J.A. 77, 78, 92. See J.A. 107. 


20 J.A. 69, 73. The Board in its exemption order E-12519, specifically 
found that granting Seaboard authority to carry mail would not increase costs 
to the Government. J.A. 109. 


11 rota] mail revenues for Seaboard through July 31, 1958, were $119, 720. 


i J.A. 109. The Board in its order here under review points out that even 
considering only the schedules of PAA and TWA, and Seaboard on a comparative 
basis, one could not conclude that Seaboard's participation in the mail market 
would have a significant diversionary effect. During the Month of August, PAA 
has approximately 59 flights per week to Europe, TWA has 48 such flights, and 
Seaboard has only 6. 





SUMMARY OF ARGUMENT 


Whether section 801 of the Civil Aeronautics Act required 
Presidential approval of the Board's order is a question which was not 
raised before the Board and is, therefore, not available for considera- 
tion by this Court. In any event, the section does not apply to the grant 
of operating authority by way of exemption rather than by way of certi- 
ficate. By that section the President is vested with certain positive 
and detailed control of Board decisions "unparalleled in the history of 
American administrative bodies." Matters requiring Presidential ac- 
tion under that section are wholly removed from the area of judicial re- 
view. Under these circumstances, the area of applicability of section 
801 cannot properly be expanded by administrative or judicial interpre- 
tation beyond its specific wording. Thus it can apply only to operating 
authority granted by way of certificate, not by way of H SECEDE au- 
thority. 


The Board properly granted Seaboard authority to carry mail by 


way of exemption, and without hearing, under section 416(b). The 
Board's findings satisfied the statutory requirements of that section 
and were amply supported by the record in this case. The Board could 
not have carried out policy directives of the Civil Aeronautics Act had 
it not granted Seaboard's exemption request. : 


ARGUMENT 
I. 


THE QUESTION OF PRESIDENTIAL APPROVAL UNDER 
SECTION 801 WAS NOT RAISED FOR BOARD CONSIDERA- 
TION AND IS NOT HERE AVAILABLE FOR REVIEW 


It has been the Board's practice, long established and well- 
known, to act on applications for exemption from the certificate require- 
ments of section 401 of the Act, 52 Stat. 987, as amended, 49 U.S.C. 
Section 481, without submitting the matter to the President under sec- 
tion 801 of the Act, 52 Stat. 1014, 49 U.S.C. Section 601. Under 
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these circumstances, TWA, the only petitioner raising the question 

for consideration by this Court, was clearly required to urge the ques- 
tion before the Board in order to have it available for consideration on 
petition for review. E. g., American Airlines v. North American 
Airlines, eS , 78 S.Ct. 425 (1958); Moog Industries 
v. FTC, 355 U.S. 411 (1958); FPC v. Colorado Interstate Gas, 348 U.S. 
492 (1955); United States v. Tucker Truck Lines, 344 U.S. 33 (1952). 
No "reasonable grounds" (sec. 1006(e) of the Act, 52 Stat. 1024, as 
amended, 49 U.S.C. Section 646(e)), have been referred to as a justifi- 
cation for TWA's failure to give the Board an opportunity to consider 
the question. 


If, in fact, TWA's position with respect to section 801, supra, 
is correct, the order before this Court, being nothing more than a 
recommendation of the Board to the President, is not subject to review 
and the petitions for review must be dismissed. Chicago & Southern 
Air Lines v. Waterman S.S., 333 U.S. 103 (1948); United States Over- 
seas Airlines v. CAB, 95 U.S. App. D.C. 363, 222 F.2d 303 (1955); 
Trans World Airlines v. CAB, 184 F.2d 66 (2d Cir. 1950); Pan American- 
Grace Airways v. CAB, 86 U.S. App. D.C. 297, 178 F.2d 34 (1949); 


Pan American Airways v. CAB, 121 F.2d 810 (2d Cir. 1941). The proper 


forum for judicial relief would be the District Court, and the proper 
remedy would be by way of application for an injunction against Seaboard 
& Western Airlines. 


II. 
SECTION 801 DOES NOT APPLY TO BOARD ACTION 
TAKEN UNDER SECTION 416 
The wording of section 801 of the Act, supra, specifically limits 
its applicability to certificates of public convenience and necessity 
authorizing foreign air transportation and to permits issuable to foreign 
air carriers under section 402 of the Act, 52 Stat. 991, as amended, 


49 U.S.C. Section 482. Pan American-Grace Airways, v. CAB, supra. 
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See also, Seaboard & Western Airlines v. CAB, 86 U.S. App. D.C. 64, 
181 F.2d 515, 518 (1949). As to these matters: _ 


"..-Congress has completely inverted the usual 
administrative process. Instead of acting independently 
of executive control, the agency is then subordinated to 
it. Instead of its order serving as a final disposition of 
the application, its force is exhausted when it serves as 
a recommendation to the President. Instead of being 
handed down to the parties as the conclusion of the ad- 
ministrative process, it must be submitted to the Presi- 
dent, before publication even can take place. Nor is the 
President's control of the ultimate decision a mere right 
of veto. It is not alone issuance of such authorizations 
that are subject to his approval, but denial, transfer, 
amendment, cancellation or Suspension, as well. And 
likewise subject to his approval are the terms, condi- 
tions and limitations of the order. 49 U.S. C. Section 
601, 49 U.S.C. A. Section 601. Thus, Presidential 
control is not limited to a negative but is a positive 
and detailed control over the Board's decisions, un- 
paralleled in the history of American administrative 


bodies." Chicago & Southern Air Lines v. Waterman 


S.S. Corp. Supra at 109. 


And as to these matters falling within the requirements of section 801, 
Supra, judicial review becomes wholly unavailable at any stage of the 
proceeding: : 


"... The dilemma faced by those who demand judicial 
review of the Board's order is that, before Presidential 
approval, it is not a final determination even of the Board's 
ultimate action, and after Presidential approval, the whole 
order, both in what is approved without change, as well as 
in amendments which he directs, derives its vitality from 
the exercise of unreviewable Presidential discretion." 


Chicago & Southern Air Lines v. Waterman 8S; S. Corp., 
Supra, at 113. | 


Legislation such as this, "unparalleled in the history of Ameri- 


can administrative bodies" and having the unprecedented effect of deny- 
ing judicial review commonly available to those appearing before such 
bodies, cannot reasonably be broadened or extended at all by either ad- 
ministrative or judicial construction or interpretation;certainly not in 
the direction of including all exemptions affecting international or over- 
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seas operations by U. S. Flag carriers. 

Both the President and the Board have at all times been in 
agreement as to the proper scope and-intent of section 801, supra. 
This intragovernmental understanding was formalized in 1941, by an 
exchange of letters between the Board, through its then chairman, and 
the President, by his administrative assistant. These letters, the 
basis for the Board's established practice, and clearly conclusive on 
this issue, are set forth in Appendix A. Copies of said letters may 
also be found in Congressional hearings. General Survey of the Work 
of the Federal Regulatory Commission, Special Subcommittee of H.R. 
Committee on Interstate and Foreign Commerce, 85th Cong., 2d Sess. 
161-165 (Jan. 27, 1958). 


Ill. 


THE ORDER AUTHORIZING SEABOARD TO CARRY 
MAIL BY EXEMPTION FROM THE CERTIFICATE 
REQUIREMENT OF SECTION 481 WAS LAWFUL 
AND IN ACCORDANCE WITH THE REQUIREMENTS 
OF SECTION 416. 


No evidentiary hearing was required. It is settled law that evi- 
dentiary hearings are not required under section 416 of the Civil Aero- 


nautics Act, 52 Stat. 1004, as amended, 49 U.S.C. Section 496. ui 


The Board's findings and the supporting bases for such findings 
are sufficient to support its order. The question here presented is 
whether the Board's statutory findings of "public interest, " "unusual 
circumstances," "limited extent of operations," and "undue burden” 
have “any reasonable or lawful basis."' American Airlines v. CAB, 


Five hundred and fifty exemptions in foreign air transportation were 
granted during 1957, under the Board's trans-Atlantic charter policy alone. 
Annual Report, CAB, 15-16 (1957). 


14 American Airlines v. CAB, 98 U.S. App. D. C. 348, 235 F. 2d 845 (1956); 
American Airlines v. CAB, 97 U.S. App. D.C. 324, 231 F.2d 483 (1956); Eastern . 
Airlines v. CAB, 87 U.S. App. D.C. 331, 185 F.2d 426 (1950); Pan American 
Airways v. CAB, 121 F.2d 810 (2d Cir. 1941). 
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97 U.S: App. D.C. 324, 231 F.2d 483 (1956). The concept of public 
interest is necessarily a broad one. Section 2 of the Act, 49 U.S.C. 
402, 52 Stat.890, directs the Board, in performing its duties under the 
Act, to consider certain things as being in the public interest in the 
field of air transportation. The Board must be considered expert in 
this field. Cf., American Airlines v. North American Airlines, 351 
U.S. 38 (1956). | 


As the Board knew from official reports filed by the carriers 
(J.A. 108), PAA's assets totaled $295, 505, 456; TWA's totaled 
$253, 633, 248, and Seaboard's $19, 783, 760, for the year ending 
December 31, 1957. CAB Form 41, Schedule B-1.. A comparison of 
operating revenues for the period ending December 31, 1957, discloses 
PAA's operating revenues to have been $311, 262, 528; TWA's, 
$263, 501, 678, and Seaboard's,$19, 003, 778. CAB Form 41, Schedule 
P-1-2. : 


The Board found that Seaboard had a negative working capital 
position and that it had lost $3.2 million for the eight-month period end- 
ing February 28, 1958, of which $2.9 million had been lost since October 
1, 1957. J. A. 108. : 


On the basis of these financial reports on file with it, the Board 
concluded that Seaboard's financial situation was critical, that its exis- 
tence was in jeopardy, that mail revenues which would accrue to it 
under the requested mail exemption would be of "material assistance 
to the carrier in improving its working capital position and in supporting 
its cargo operations." J.A. 108-109. The Board considered the sched- 
ules offered by the three carriers, the mail revenues of PAA and 
TWA, and the amount of diversion that would likely result if Seaboard 
were granted a mail exemption. J.A. 109. It concluded that this di- 
version would constitute only a small portion of the mail revenues of 
PAA and TWA, and that no substantial adverse effect upon these car- 
riers would result "pending a formal determination of the issues raised 
by the certificate application". J.A. 109. It concluded further: 
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"Whereas, the diversionary effect on the existing 

carriers will be slight, the benefit to Seaboard will be 

relatively substantial. Further, to the extent that Sea- 

board's services are utilized by the Post Office Depart- 

ment to expedite mail delivery, as pointed out in the 

Post Office filing, the public interest will be benefitted. " 

J. A. 109. 

It must be apparent on the basis of these facts and findings and 
of the public interest considerations set forth in section 2 of the Act, 
supra, that grant of the mail exemption was properly found to be in the 
public interest. Even without expert knowledge in the field, it is ob- 
vious as the Board found, that revenues in an amount which would bene- 
fit Seaboard substantially in its period of financial crisis would have a 
negligible or no perceptible adverse effect on the financial well-being 

15 
of PAA or TWA. The Board is responsible under section 2 of the Act, 
supra, for the welfare of the air transport industry. Faced with a finan- 
cial crisis seriously affecting a non-subsidized carrier furnishing sub- 
stantial cargo transportation between the U. S. and Europe, performing 


transportation functions for the Military, and constituting a part of the 


lift which may be required for national defense purposes in times of 


emergency, the Board had available to it the means by which this 


ZS The operating results of Seaboard under its exemption have proved this to 
be the case. During the period May 16, when Seaboard's mail exemption was 
granted, through July 31, Seaboard's mail revenues totaled $119, 720. 


16 -rrangAtlantic Cargo Case, Board Order No. E-9311 at 18, 20, 21 (mimeo. 
1954). The Board also stated in that case, a case in which Seaboard was the 
only air carrier to receive an all cargo certificate, at pages 21 - 22: 


"This proceeding has twice been through hearing, first in 1949 
and again in 1953. We cannot avoid the observation that the presently 
certificated carriers were, just prior to and at the time of each hear- 
ing, expanding their all-cargo operations and proposing additional 
capacity in the future to take care of all foreseeable needs. Following 
the close of the first hearing, in the latter part of 1950 and through 1951, 
there was a complete cessation of scheduled transatlantic all-cargo ser- 
vices. In this period Foreign Flag carriers traversing the North Atlantic 
added substantially to their all-cargo services and by 1952 carried ap- 
proximately 60% of the total transatlantic air cargo which had previously 
been the U.S. carriers’ share in 1949.... The clear indication is that the 
service and development of the cargo market is, to such carriers, of 
secondary or incidental concern as compared to the passenger services. 
So long as this is the case, the public interest requires that the United 
States be represented in this important field by a carrier that will have 
its primary interest focused on this development." 
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crisis might be averted without causing any material adverse effect on 
any other carrier. Under these circumstances, it is reasonable to con- 
clude that the Board would have been acting contrary to the policy direc- 
tives of section 2 of the Act, Supra, and contrary to the public interest, 
had it denied Seaboard's request. 


It is clear, too, that to have denied that exemption request and 
to have required Seaboard to await mail authority until the conclusion of 
a certificate proceeding would have been an undue burden on Seaboard. 
J.A. 108-109. Seaboard's immediate and critical need for additional 
revenues was Clear. The Board was aware of the fact that Post Office 
Department policy, like its Own, was such that ultimate denial of a 
certificate to Seaboard after hearing and all of the necessary procedural 
steps in a certificate proceeding would be most unlikely. Post Office 
Department and Board policy on this question are set forth in Seaboard's 
application for exemption (J. A. 49-64), and in its motion for expeditious 
action. J.A. 100. In the absence of a complete reversal of such policy, 
the likelihood of success in Seaboard's certificate case was substantial. 
Postponement of the receipt by Seaboard of mail revenues until the con- 
clusion of a lengthy certificate proceeding might have resulted in Sea- 
board's demise. J. A. 108-109. Yet such postponement in view of the 
strong likelihood of success would have resulted from what under the 
circumstances would have been too strict adherence to procedural 
rather than substantive considerations. Under the circumstances, 
likely benefit to Seaboard being great and likely damage to petitioners 
being small, if exemption were granted, it was reasonable to conclude 
that strict adherence to all procedural requirements incident to a certi- 


ficate proceeding would constitute an undue burden upon Seaboard. 


The Board found in its order in this case, that the exemption 
provision was designed "to afford the flexibility needed to meet changing 
conditions for the over-a]] development and good of the air transporta- 
tion system." Seaboard's Situation reflected the result of Such changed 
conditions. Its critical situation and immediate need for additional 
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revenues coupled with a strong likelihood of ultimate success were cir- 
cumstances affecting its operations which were sufficiently unusual to 
make it an undue burden on Seaboard to require it to await conclusion 

of a mail certificate case, the final result of which would most prob- 
ably -be favorable. To deny the Board use of the exemption provision 
in a case such as this would denude it of authority which it was clearly 
intended to have and which it must be able to use in cases such as this 
in carrying out the policy directives in section 2 of the Act, supra. The 
Court cannot properly inject itself too far into this area of Board ex- 
pertise. 


17 
The mail authority granted was limited in extent. In its order 


the Board granted Seaboard's request for expeditious handling of its 
certificate case, ° to insure a minimum period during which the exemp- 
tion order would be in effect. J.A. 108,109-110. Its duration was thus 
limited to the short period between issuance of the order and final de- 
cision in a certificate case expedited to the greatest extent possible. It 


was also limited in extent in that it was a lesser authority than mail 


a Seaboard's operation in the market in which it operates is, of course, 
small compared to operations of PAA and TWA and is thus of "limited extent." 
But PAA's contention (Br. 17) that "limited extent" refers only to a carrier's 
total operation and not to the operations exempted is contrary to established 
administrative practice and to the probable intent of section 416. It would 
appear more likely that reference was intended to exempted operations limited 
perhaps as to amount of service, commodities, points served, time of service, 
schedules flown, duration of service, or nature or type of service. It seems 
unlikely that exemption to perform such service would be proper for a small 
carrier and not for a large one seeking to perform the same service. If PAA's 
position is correct, and lack of a certificate or need for revenues cannot consti- 
tute "unusual circumstances" no exemption, no matter how coed in scope, 
could be granted to a large carrier. 


x6 Placed by the Board at the top of its docket, hearing in the proceeding was 
concluded on August 22, 1958. The unprecedented short time of 13 days in- 
cluding the long Labor Day and one other weekend was allowed for briefs to 
the Examiner, which are due on September 4, 1958. 
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certification. Under section 405(g) of the Act, 52 Stat. 994, 49 U.S.C. 
Section 485(g), there is a duty on the part of the Postmaster General to 
tender mail to a carrier having a mail certificate. There is some ques- 
tion as to whether any such duty exists with respect to a carrier operat- 
ing under an exemption. The Postmaster General has in fact applied 

a policy to Seaboard concerning dispatch of mail under which Seaboard 
receives far less mail than it would were it operating under a mail 
certificate. Mail is more or less shared or split between the mail 
certificated carriers (C.A.B. Docket No. 9252, Tr. 396), whereas 
Seaboard is given only such mail as will be expedited to addressees by 
Seaboard's service. See C.A.B, Docket No. 9252, Tr. 566-567, 

and J. A. 78, 92. This is the explanation of the very low revenues re- 
ceived by Seaboard under its exemption as compared to Post Office De- 
partment estimates and estimates appearing in the exhibits of the 
Board's Bureau Counsel in C. A. B. Docket No. 9252. 


Petitioners’ contention that they were given insufficient oppor- 
tunity to show the "falsity" of the Board's findings with respect to Sea- 


board's critical financial situation can find no support in this record. 


In its exemption application, filed February 14, 1958, Seaboard stated: 
——— : 


19 ‘The Post Office Department had advised the Board that Seaboard's services 
would be used only to the extent to which they would "expedite the ultimate de- 
livery of the mail to the addressee." J.A. 78, 92. This limited use of Sea- 
board's service under the exemption was referred to twice in the Board's order. 
J.A. 107, 109. ! 


zg In Seaboard's mail certificate case, C.A.B. Docket No. 9252, the Post 
Office Department, in its exhibit POD-4, estimated that Seaboard would re- 
ceive $1, 029, 560 a year in revenues for the transportation of eastbound 
military and civilian airmail. Bureau Counsel exhibits, BAO-3, show 
revenues from westbound APO, FPO mail of $656, 217 a year. This would 
mean that Seaboard for the period May through July, 1958, would have real 

approximately $390, 000 in mail revenues. In actual fact, however, it 
received merely $119, 720. | 
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"Seaboard, like all cargo carriers, requires 
maximum available revenues to enable it better to 
fulfill its National Defense function and to carry out 
its assigned job of developing air freight on an econo- 
mic and profitable basis." J. A. 62. 


In the same application it stated: "Difficulties involved today in develop- 


ing air transportation on an economic basis are unusual circumstances 


affecting all cargo operators within the meaning of Section 416 of the 
Act."" J. A. 62. In its motion for expeditious action, filed May 5, 1958, 
Seaboard alleged that the current economic situation in the industry was 
"critical" and that it appeared that ''all segments require Board atten- 
tion cf one type or another to relieve the situation." J.A. 96. Seaboard 
referred to the "critical period in the transportation industry when 
empty space is generally available and maximum carrier revenues are 
required better to insure continued successful air transport operations." 
J.A. 98. It was well-known throughout the industry that all of the cargo 
carriers were experiencing an extremely difficult period financially. 
One carrier, Slick Airways, had suspended its all-cargo service. In 
its exemption application, Seaboard quoted from the Board's opinion in 
the Air Freight Renewal Case (J.A. 56) and underlined the following 
language referring to the domestic cargo carriers: 


"...We would be derelict in our duty if we did not 
give them as much aid and encouragement for economic 
survival as we can within the framework of the Act. 
Authorizing these carriers to participate in the move- 
ment of mail by air will give them an additional measure 
of financial strength and will enhance their chances of 
successful achievement of the purposes for which they 
were certificated." 


To air carriers familiar with industry conditions, this alone was ade- 
quate notice of Seaboard's situation. That PAA was in fact fully advised 
of the situation is readily apparent on reference to contemporaneous 
statements made by PAA. On February 13, 1958, PAA filed its answer 
to Seaboard's motion to expedite its certificate application, in which it 
referred to the fact that Seaboard might contend in that case the con- 
tinuation of Seaboard’s cargo operation "was dependent on its sharing in 
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the revenue from the carriage of United States mail...." Seaboard's 
exemption application was filed on February 14. In its answer, 

filed on February 28, to this exemption application, : PAA disclosed 
that it knew that Seaboard was "falling far behind its predictions" and 
stated that the Board, in granting its original cargo certificate, had 
put Seaboard on very clear notice that it accepted its certificate "at its 
own risk."" PAA on May 12 made reference to the critical "current 
economic condition in the air transportation industry" to which Sea- 
board had referred and contended that this condition "rendered it un- 
thinkable that the Board would authorize diversion of any United States 
mail revenue from Pan American." J.A. 102. It noted that since the 
filing of Seaboard's exemption application “every certificated all-cargo 
carrier authorized to carry mail has petitioned for subsidy. J.A. 102. 
Neither PAA nor TWA can in good faith contend that they were in fact 
not aware of the situation with which Seaboard was faced. Under the 
circumstances the Board's action was reasonable and in no sense arbi- 
trary. Petitioners could in no event have made any showing that the 
facts as found by the Board were false or unfounded. Petitioners did 
not seek rehearing, hence did not place before the Board the question 


sought to be urged on this petition for review. 


CONCLUSION 


The Board's order should be affirmed. 


Respectfully submitted, 


HARDY K. MACLAY, 
WALTER D. HANSEN, 


1317 F Street, N. W. 
Washington 4, D. C. 


| Attorneys for Intervenor. 
August 25, 1958. | 
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AFPENDIX A 


"November 22, 1941 


"Honorable James Rowe, Jr., 
Administrative Assistant to the Fresident 
The White House 

Washington, D. C. 


"Dear Mr. Rowe: | 

"Following our talk of last Tuesday regarding the Board's policy 
in transmitting to the President for approval actions with respect to 
which there is no statutory requirement for such approval, I took the 
matter up with the Board. 

"In the past the Board has submitted to the President for approval 
not only proposals for the issuance of new certificates or for amend- 
ment or cancellation of certificates in international or territorial trans - 
portation, as required by Section 801 of the Civil Aeronautics Act, but 
also exemption orders and interlocutory opinions wherever those would 
have any substantial effect on the type of service being rendered under 
a certificate or (as in the case of the pending Puerto Rican cases) 
indicate the Board's conclusion with respect to any of the matters ulti- 
mately involved in determining the issue of a certificate. Such actions 
as these do not appear to fall within the language of section 801, reqai 
ing the approval of the President. In view of the obvious undesirability 
of imposing any unnecessary matters upon the attention of the President, 
or imposing even the physical burden of additional signatures where 
these can be avoided, the Board Suggests that it would be desirable in 
future to restrict the matters so transmitted to those in which there is 
a statutory requirement for the President's approval, and those in con- 
nection with which some major issue of national policies arises, or with 
respect to which a substantial difference of opinion appears to exist 
among the interest Departments of the Government. 
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"The Board therefore suggests that such actions of the Board in 
the International field as do not expressly require the President's 
approval under section 801 of the Act should be transmitted to the 
President for his approval only if the Board, having communicated with 
the interested executive departments, finds any substantial doubt on 
their part regarding the advisability of the action proposed by the 
Board, or when it appears that the issues involved are of such impor- 
tance as to make it appear desirable that the President himself con- 


sider them. 
"We, of course, wish to adopt this course only withthe President's 


knowledge and at least tacit approval, and we shall appreciate any 
indication of his views. 

"There is a related matter which also might well be brought up 
at the present time. You have previously given some consideration to 
the establishing of a procedure for handling petitions for reconsidera- 
tion of decisions of the President under section 801 of the Civil Aero- 
nautics Act. Ina letter to Mr. Branch, dated August 26, 1941, you indi- 
cated that you believed interested parties should be given some oppor- 
tunity to petition for reconsideration in cases involving Presidential 
approval. 

"The Board's suggestions on this subject are as follows: The 
Board's present Rules of Practice provide generally that any party may 
petition for rehearing, reargument, or reconsideration of any final 
order of the Board in any case. It is suggested that this rule be per- 
mitted to stand in its present form; that, whenever the Board reaches 
the conclusion that such a petition should be denied, the Board will 
issue an order to that effect without obtaining the approval of the Presi- 
dent, an order to that effect, but that where the Board concludes that 
the petition should be granted, the Board will submit to the President 
to the Bureau of the Budget its recommendation to that effect in the 
form of an appropriate order of the Board together with a brief state- 
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ment summarizing the considerations in favor of, and opposed to, the 


granting of the petition. If the Board's recommendation is approved by 
the President, his approval may be noted in the customary manner on 
the order and the order will thereupon be issued. In the event the 
President disapproves of the recommendation, he may so advise the 
Board and an order denying the petition will be promptly issued. In 
the event that such a petition is granted with the approval of the Presi- 
dent, the rehearing or reargument, as the case may be, will be con- 
ducted by the Board in the usual manner, and at the conclusion thereof 
a brief summary of the proceedings will be transmitted to the Fresi- 
dent together with the Board's recommendation as to whether the deci- 
sion previously reached should be affirmed, modified or reversed. 
Again the recommendation will be in the form of a final order which the 
President may approve and will be accompanied by a brief statement 
of the Board's reasons for its recommendation as well as the considera- 
tion, if any, leading toward a contrary disposition of the matter. 
"We shall appreciate your advice or observations on all those 

suggestions. 

"Sincerely yours, 

"/s/ Edward P. Warner 


“Edward P. Warner : 
"Acting Chairman." | 
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"THE WHITE HOUSE 
WASHINGTON 


December 8, 1941 


"Memorandum for: Honorable Edward P. Warner 
Civil Aeronautics Board 


"Dear Mr. Warner: 

"This is with reference to your letter of November twenty-second 
discussing the Board's policy in transmitting to the President for 
approval actions with respect to which there is no specific statutory 


requirement for such approval. I discussed this matter with the Presi- 


dent and he has asked me ‘to let you know the procedure as outlined in 
your letter of November twenty-second is satisfactory. 
"Very sincerely, 


"/s/ James Rowe, Jr. 
"James Rowe, Jr. 


"Administrative Assistant 
to the President." 
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APPENDIX B 


EXCERPTS FROM CIVIL AERONAUTICS ACT OF 1938: 


Sec. 2: [52 Stat. 980, 49 U.S.C. 402] In the exercise and performance 
of its powers and duties under this Act, the Authority shall consider the 
following, among other things, as being in the public interest, and in 
accordance with the public convenience and necessity -- 

(a) The encouragement and development of an air-transportation 
system properly adapted to the present and future needs of the foreign 
and domestic commerce of the United States, of the Postal Service, and 
of the national defense; : 

(b) The regulation of air transportation in such manner as to 
recognize and preserve the inherent advantages of, assure the highest 
degree of safety in, and foster sound economic conditions in, such 
transportation, and to improve the relations between, and coordinate 
transportation by, air carriers; 3 

(c) The promotion of adequate, economical, and efficient service 
by air carriers at reasonable charges, without unjust discriminations, 
undue preferences or advantages, or unfair or destructive competitive 
practices; : 

(d) Competition to the extent necessary to assure the sound 
development of an air-transportation system properly adapted to the 
needs of the foreign and domestic commerce of the United States, of 
the Postal Service, and of the national defense; 

(e) The regulation of air commerce in such manner as to best 
promote its development and safety; and 

(f) The encouragement and development of civil aeronautics. 


Section 401: (a) No air carrier shall engage in any air 
transportation unless there is in force a certificate issued by the 


Authority authorizing such air carrier to engage in such transportation... 
* * * i 
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(h) The Authority, upon petition or complaint 
or upon its own initiative, after notice and hearing, may alter, amend, 
modify, or suspend any such certificate, in whole or in part, if the 
public convenience and necessity so require, or may revoke any such 
certificate, in whole or in part, for intentional failure to comply with 
any provision of this title or any order, rule, or regulation issued here- 


under or any term, condition, or limitation of such certificate.... 


Section 416: (b) The Authority, from time to time and to the extent 
necessary, may (except as provided in paragraph (2) of this subsection) 
exempt from the requirements of this title or any provisions thereof, 
or any rule, regulation, term, condition, or limitation prescribed there- 
under, any air carrier or class of air carriers, if it finds that the 
enforcement of this title or such provision, or such rule, regulation, 
term, condition, or limitation is or would be an undue burden on such 
air carrier or class of air carriers by reason of the limited extent of, 
or unusual circumstances affecting, the operations of such air carrier 


or class of air carriers and is not in the public interest. 


Sec. 801: The issuance, denial, transfer, amendment, cancellation, 


suspension, or revocation of, and the terms, conditions, and limitations 
contained in, any certificate authorizing an air carrier to engage in 
overseas or foreign air transportation, or air transportation between 
place in the same Territory or possession, or any permit issuable to 
any foreign air carrier under section 402, shall be subject to the 
approval of the President. Copies of all applications in respect of such 
certificates and permits shall be transmitted to the President by the 
Authority before hearing thereon, and all decisions thereon by the 
Authority shall be submitted to the President before publication thereof. 
This section shall not apply to the issuance or denial of any certificate 
issuable under section 40i(e) or any permit issuable under section 
402(c) or to the original terms, conditions, or limitations of any such 
certificate or permit. 
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Sec. 1006: (a) Any order, affirmative or negative, issued 


by the Authority, under this Act, except any order in respect of any 
foreign air carrier subject to the approval of the President as provided 
in section 801 of this Act, shall be subject to review by the circuit 
courts of appeals for the District of Columbia upon petition filed within 
sixty days after the entry of such order, by any person disclosing a 
substantial interest in such order. After the expiration of said sixty 
days a petition may be filed only by leave of court upon a showing of 
reasonable grounds for failure to file the petition theretofore. 

(b) A petition under this section shall be filed 
in the court for the circuit wherein the petitioner resides or has his 
principal place of business or in the United States Court of Appeals for 
the District of Columbia. 
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(i) 
COUNTERS TA TEMENT OF QUESTIONS PRESENTED 


The Civil Aeronautics Board, acting under Section h16(b) of the 


Civil Aeronautics Act, has issued an exemption to Seaboard & Western 


Airlines permitting the transportation of mail to foreign points pending 
the accelerated disposition of an application by Seaboard for certifi- 
cate authority to transport mail. In respondent's view, the questions 
presented are: 

1. Whether, because of petitioners' failure to urge to the Board 
that Section 801 of the Act required the President's approval of the 
exemption, that contention may be considered here; and, if so, whether 
such approval was required. 

2. Whether the Board's procedures and findings were arbitrary. 

3. Whether the circumstances disclosed by the Board's order consti- 


tute a lawful basis for exemption. 
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IN THE 
UNITED STATES COURT OF APFEAIS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14, 497 


PAN AMERICAN WORID AIRWAYS, INC., Petitioner, 


Ve 
CIVIL AERONAUTICS BOARD, Respondent, 
SEABOARD & WESTERN AIRLINES, INC,, Intervenor. 
No. 14,506 


TRANS WORLD AIRLINES, INC., Petitioner, 
Ve 


CIVIL AERONAUTICS BOARD, Respondent, 
SEABOARD & WESTERN AIRLINES, INC., Intervenor. 


ON PETITIONS FOR REVIEW OF AN ORDER 
OF THE CIVIL AERONAUTICS BOARD 


BRIEF FOR RESPONDENT 
COUNTERS TA TEMENT OF THE CASE 


Asserting competitive impact, the petitioners (Pan American and 
TWA) seek review of a Board order: (J.A. 105) granting. under authority 
of Section )16(b) of the Civil Aeronautics Act (infra, Pe 2) the 
intervenor Seaboard & Western Airlines an exemption to transport mail 
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to European points on its cargo flights until the completion of proceed- 
ings on an application for amendment of Seaboard's certificate of public 
convenience and necessity to authorize such ‘Geieceaea 

Seaboard presently is certificated to carry property (but not mail) 


2 
between eastern United States cities and points in Europe (J.A. 16). 


1/ Section 0l(a) of the Act (infra, p. 1) prohibits an air carrier 
from engaging in air transportation (defined to include the transporta- 
tion of mail, Section 1(21), infra, p. 0) unless it has been issued a 
certificate by the Board authorizing it to do so. Provision is made for 
the filing of an application for such authority, the conduct of a public 
hearing on the application, and the issuance of a certificate by the 
Board if it finds that the applicant is "fit, willing, and able" and that 
the transportation is "required by the public convenience and meas 
(Section 01(d), infra, p. 41). Additionally, Section 801 (infra, p. 3) 
requires that the President approve the issuance of any certificate, or 
amendment thereto, authorizing, inter alia, foreign air transportation, 
the type of transportation here involved. 

However, Section 16(b)(1) of the Act authorizes the Board to ex- 
empt an air carrier from the requirements of many provisions of the Act, 
including those of Section 01, if it finds that the enforcement of such 
provision is or would be "an undue burden on such air carrier * * # by 
reason of the limited extent of, or unusual circumstances affecting, 
the operations of such air carrier * * * and is not in the public inter- 
est® (infra, p. 2). Unlike Section 01, Section )16(b)(1) makes no 
reference to the conduct of a hearing, nor does the Act specify that 
Presidential approval is required for an exemption permitting operation 
in areas where such approval would be required for issuance of a cer- 
tificate. | 

The exemption here involved was issued without evidentiary hearings 
pursuant to the Board's regulations governing exemptions (1) CFR 302.)00 
et seq-). The order was not submitted by the Board to the President. 


2/ Seaboard initially began its foreign operations under Board ex- 
emption authority as a "Large Irregular Carrier." See Seaboard & 
Western Airlines v. Civil Aeronautics Board, 86 U.S. App. D.C. 64, 181 

22 > cert. den. 339 U.S. 1950). Its cargo certifi- 
rer Leneionint in 1955, for a five-year period which expires in 1960 
@ e 
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It schedules one daily round-trip cargo flight de tween: New York on the 
one hand and cities in Ireland, The United Kingdom, The Netherlands, 
Belgium, Western Germany, France, and Switzerland, on the ‘other (see 
JeAe 105). Pan American and TWA are certificated for the transatlantic 
carriage of persons, property, and mail, and the cities served by 


Seaboard are served by one or both of these carriers on a multiple 
3 


daily basis. 
On February 7, 1958, Seaboard filed an application for an amend- 


ment to its certificate to authorize it to transport mail on a non- 
subsidy basis between the cities which it already is authorized to 
serve only as to cargo (J.A. 26). On the same day, it also filed a 
motion requesting expeditious action on the certificate application 
(J.A. 29). Oppositions to this motion were filed by the petitioners 
(JeAe 33 38), and Seaboard filed replies (JA. 2, He The Board had 


3/ Pan American conducts world-wide operations through four oper- 
ating divisions (Atlantic, Alaska, Latin American, and Pacific). Only 
the Atlantic Division is involved here. ‘TWA operates both domesti- 
cally and internationally, and only the international operations are 
involved, 

Both Pan American and TWA are much larger carriers than Seaboard, 
and both also are eligible for subsidy mail pay as the holders of un- 
restricted certificates authorizing the transportation of mail, Pan 
American's over-ell system revenues for the year ending March 31, 
1958 were around $311,000,000, of which $140,000,000 was attributable 
to the Atlantic Division. WA's system revenues were $26,000,000, 
with the international division contributing some $7;,000,000. 
two carriers schedule over 100 round-trip transatlantic crossings 
each week. 

Seaboard's total operating revenues from all sources, including 
extensive passenger charter flights, was $19,000,000 for the compa- 
rable period, and, as indicated, it schedules only one Secmcieta 
transatlantic crossing. 
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heretofore amended the certificates of the domestic cargo carriers 

to permit the transportation of mail on a non-subsidy basis, for the 
purposes of augmenting their revenue potential so that the cargo 
operations would be aided and affording the Postmaster General greater 
flexibility in moving mail. Seaboard's position was that its certifi- 
cate should be similarly amended for the same reasons (JA, 31) in that 
4% too had unused capacity on its aircraft and needed additional revenue 
to develop air freight on an economically sound basis, and that the 
revenue diversion from its competitors would be insubstantial (JA. 30). 
Seaboard also alleged that the certificate proceeding could be disposed 
of quickly. The petitioners asserted that proceedings on the certificate 
application should not be expedited in that, inter alia, the diversion 
of mail from them would be substantial and would seriously affect their 
financial position, and that there was no need for additional mail serv- 


ice (Jee 3h, 39). They also denied that the SE amendment 


application could be quickly heard and determined. 


These domestic amendments had been preceded by a Board grant of 
exemption authority to the domestic carriers to transport only “surface 
mail" (mail bearing surface-rate postage, then (and now) being shipped 
by air on a non-priority basis), which grant was upheld by this Court 
4n American Airlines v. Civil Aeronautics Board, 97 U.S. Appe D.C. 32h, 
231 F. od WO3 (1955) ‘The subsequent certificate amendments authoriz- 
ing the transportation the domestic cargo carriers of all classes of 
mail on a non=-subsidy basis were affirmed in Delta Air Lines et al.v. 
Civil Aeronautics Board, 27 Fe 2d 327 (C.A. 5, 1957) 

2 Pan American asserted, inter alia (J.A. 37), that "to the ex- 
tent that Seaboard & Western might claim that continuation of the all- 
cargo experiment in the transatlantic area was dependent on its sharing 
in the revenue from the carriage of United States mail... this would 
call for review of the basic certificate itself." 
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On February 14, 1958, Seaboard filed its petition for exemption 
pending determination of the certificate amendment (JeA. 49), the grant 
of which has given rise to the present review proceeding. Seaboard 
again adverted to the Board's action in certificating the domestic cargo 
carriers to transport non-subsidy mail so thet their cargo operations 
would be aided (J.A. 56, 57), and alleged that it, Like the others, 
required maximum available revenues and load factors to carry out ite 
assigned task of developing air freight (J.A. 62). It concluded (JA, 
62) that the *(dhfficulties involved today in developing air transpor- 
tation on an economic basis are unusual circumstances affecting all 
cargo operators within the meaning of Section 116," the exemption pro- 
vision (infra, p. 42). Seaboard also relied upon the Post Office Depart- 
ment position that, from a mail service standpoint, it was desirable that 
all certificated carriers be permitted to transport mail (JA. 52). Seae 


board again asserted that the revenue diversion from other carriers would 


be insabstantial. 

Both Pan American and 1WA also filed answers in opposition to the 
exemption request (J.A. 65, 72). ‘There was no contention at any time 
that any exemption would require approval by the president” Rather, 


. 6/ TWA did not request a hearing on the exemption application, 
Pan American requested that, if the application was not denied, *the 
matter be set down for hearing" (J.A, 66). It stated, however, that 
"this alternative would in practical effect be tantamount to grenting 
Seaboard's motion for expedited hearing™ on the certificate. applica- 
tion and therefore that the exemption for this additional reason should 
be denied (J.A. 71). | 





ae 


both again asserted that the mail diversion would be substantial and 
might cause them to return to subsidy (J.A. 69, 73), and further con- 
tended that there was no showing of "undue burden” or “public interest" 
warranting exemption (J.A. 66, 7h). Pan American asserted that, while 
Seaboard's cargo operations were “falling far behind its predictions" 
made at the time of issuance of its certificate that Seaboard “would be 
able to engage in a profitable and large scale development of the 
[cargo] market," the Board nonetheless had "put Seaboard on very clear 
notice that it accepted its certificate at its own risk." (JA. 71). 
On May 5, 1958, Seaboard filed a tmcition for expeditious action" on 
ite exemption request (JA. 95). It there alleged, inter alia, that the 
“current economic situation in the air transportation industry is 
critical" (J.A. 96) and that "maximum carrier revenues are required 


better to insure continued successful air transport operations" (J.A.° 
7 


98). The petitioners again answered (J.A, 101, 103), and the Board's 
order followed. That order (J.A. 105) granted both the exemption pend- 
ing disposition of the certificate application and the motion for expe- 
dited disposition of that application. The Board's order is here 


challenged only as to the exemption provision. 


7/ In contending that no benefits to the mail service would result 
from exemption, Pan American asserted that Seaboard's "record of perform- 
ance continues to deteriorate” (J.A. 102). Pan American also noted that, 
since the date that Seaboard filed its application, "every certificated 
RS ee authorized to carry mail has petitioned for subsidy® 

JA, 102). 

The all-cargo carriers generally are in a precarious financial 
position, and Slick Airways recently has suspended operations. See 
Board Order E~12673. 
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In its order the Board found that, for the eight-month period end- 


ing February 28, 1958, Seaboard had an operating loss of $3.2 million 
of which $2.9 million occurred from October t 1957, and that it had a 
negative working capital position (JA. 108). The Board concluded 
that it "is evident that Seaboard's existence is in jeopardy." (Jah. 
108). Acknowledging the importance of the certificate provisions of the 
Act to the statutory scheme, the Board held that its “exemption powers 
are designed to afford it the flexibility needed to meet changing condi- 
tions for the over-ell development and good of the air transportation 
system." (J.A. 108). ‘The Board noted that, although there was adequate 
existing mail service, the basic policy of the Fost Office Department 
was to have available for mail service all schedules of certificated 
carriers, and, to the extent that Seaboard's services might expedite the 
carriage of the mil, those services would be utilized with benefit to 
2 ! 
the public interest (J.A. 109). ‘The Board noted the claims by peti- 
tioners of substantial diversion (J.A. 106), but found that, in view of 

8/ Rir carriers are required to file with the Board statistical 
reports relating to their operations, and the Board stated that this 
data was derived from such reports (J.-A. 108). 

9/ The Post Office Department had advised the Board (JeAe 76) that 
it d to the view that it was generally desirable for all certifi- 
cated carriers to be authorized to transport mil, but that, in terms 
of capacity without regard to time of flight, there was presently more 
capacity for the transatlantic transportation of mail than was currently 
needed. The Department also stated its position to be that the existing 
a carriers (petitioners here) would be given an opportunity to pro- 

any improved services before mail would be diverted from them 
GaAe “Te However, it stated that, if exemption were granted, the 
Department would utilize Seaboard's services to the extent that "sched~- 


wles are offered and maintained that will expedite the ultinate delivery 
of the mail to addressee .. ." (JA 78). 
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the much greater frequency of operations by Pan American and TWA, 

there would be no substantial diversion or substantial adverse effect 
upon them pending a determination of the Seaboard certificate applica- 
tion (Jel. 109). Although unable to estimate the precise extent of 

the revenue which would accrue to Seaboard, the Board found that such 
revenue would be of mterial assistance to the carrier in improving ite 
working capital position and in supporting its cargo operations (JA. 
108). Specifically, the Board found that "[wJhereas the diversionary 


effect on the existing carriers will be slight, the benefit to Seaboard 


will be relatively substantial (JA. 109). 

The Board also stated that it had "a duty to give the carrier 
[Seaboard] as much aid and encouragement for economic survival as we 
can within the provisions of the Act," and that to deprive Seaboard of 
the opportunity to earn mail revenue "pending decision on its certifi- 
cate application would impose an undue burden on it and would not be in 
the public interest" (J.A. 109}. Finding further that the authority 
conferred was limited in extent, the Board concluded that requiring Sea- 
board to comply with the certificate provision of Section 01 in order 
to carry mail would be contrary to the public interest and an undue 
burden on the carrier by reason of the "limited extent of, and unusual 
circumstances affecting its operation" (J.A. 109). 

Petitioners immediately sought court review of the Board's order 
without further recourse to the Board, and a stay of the order was 
denied on June 16, 1958. 
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STATUTES INVOLVED 


The eee ions of the Civil Aeronautics Act principally involved 
are set forth in the Appendix, infra, pp. ho to 13. Other statutory 
provisions are cited or pacosed in their appropriate place in the text 

“of this brief. 


I 
' Section 1006 (e) of the Act (infra, pe 3) precludes judicial con- 
: sideration of a mtter not urged to the Board unless there were reason- 
able grounds for the failure to raise the point. Al though twice filing 
objections to Seaboard's exemption application, TWA made no contention 
that the President's approval would be required of any exemption which 
might issue, and hence that objection should not be considered by the 
Court. Nonetheless, if it is considered, there still is no infirmity 
in the Board's order in this respect. Section 801 (infra, p. 3), which 
requires Presidential approval of certificate matters, in terms is in- 
applicable to an Srpeaton issued under Section 16 (infra, pe 42), 
Moreover, the entire statatory scheme, in which many matters affecting 
foreign air transportation are not subjected to Presidential approval, 
together with the legislative history of the exemption provision, shows 
that Congress did not act inadvertently. Additionally, the long- 
established administrative construction, entitled to great weight, has 


been that the President's approval is not mandatory with respect to 


exemption. 
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IT 
This Court repeatedly has held that evidentiary hearings are 

not required in exemption matters, and that the only procedural and 
tevyidentiary" requirements for exemption are that the Board not act 
arbitrarily either procedurally or with respect to the conclusions which 
it reaches, There was no arbitrary action here. The petitioners were 
well aware that Seaboard was in difficulty, and the undisputed data set 
forth in the Board's order amply justifies the Board's findings to that 
effect, and that exemption would not have a substantial adverse effect 
on the petitioners. 

III 


The Boardts order discloses proper and adequate bases for exemption. 


The statutory standards for exemption (Section 16(b), infra, p. 2) 
are that enforcement of the provision as to which exemption is sought 
would not be in the “public interest® and would be an “undue burden" 

on the carrier because of the "limited extent" of operations or “musual 
circumstances affecting" operations. "limited extent" of operations, 
both under the Board's construction and decisions of this Court, em- 
braces operations limited in extent of time until the completion of 
certification proceedings Here, the operations permitted by exemption 
are limited in point of time mtil disposition of accelerated certifi- 
cate proceedings, and further are limited in point of commodity in- 
volved, If the alternate basis for exemption, "unusual circumstances 
affecting" operations, is considered by the Court, there were unusual 





-l1- 


cireumstances in the ordinary meaning of the term. That "undue burden" 
or hardship would have resulted to Seaboard is plain, inasmuch as the 
carrier's continued operations were imperiled. The public interest 
clearly required and justified the action taken to aid Seaboard opere- 
tions. : 
ARGUMENT 

Petitioners’ challenges to the Board's order center around conten- 
tions that (1) Presidential approval of the order was required; (2) the 
Board's procedures and findings were arbitrary, and (3) the order does 
not disclose a factual or legal basis for exemption. We show below 
that these contentions lack merit, and that some of the objections to 
the order made by petitioners may not be considered by the Court in 
that they were not urged to the Board. : 

I, The question of whether Presidential a 


8 0 is no 
a in 


A, 


The transportation of mail by Seaboard under the Board's exemption 


order constitutes “foreign air transportation" within the meaning of 
the Act (Section 1(21), infra, p. 10). Since the issuance of a certifi- 
cate of public convenience and necessity for such transportation re- 
quires the approval of the President (Section 801, infra, pe 43), THA 
contends that such approval also is required of an exemption permitting 
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the same type of transportation, But that contention comes for the 
first time in the petition for review, and there is no stated or actual 
justification for its not having been urged to the Board, Under these 
circumstances, Section 1006(e) of the Act (infra, p. 43), which requires 
the urging of objections to the Board as a prerequisite to Court consid- 
eration unless there are reasonable grounds for their not having been 
urged, bars any consideration of this point here. See, e.g., Seaboard 
& Western Airlines v. Civil Aeronautics Board, 87 U.S. App. D.C. 78, 183 
F. 2d 975 (1950); New Englan d Air Express v. Civil Aeronautics Board, 

90 U.S. App. D.C. 215, 19h Fe 24 89h (1952); Western Air Lines v. Civil 
Aeronautics Board, 196 F. 2d 933 (C.A. 9, 1952) cert. den. 3h) U.S. 875 


(1952); United States v. Tucker Truck Lines, 3h U.S. 33 (1952); F.P.C. 


ve Colorado Interstate Gas Coe, 348 U.S. 92 (1955); Moog Industries v. 
F.T.C., 355 U.S. 11 (1958). 

TWA may contend that reasonable grounds exist for its not having 
raised this point before the Board. But we point out that TWA twice 
filed objections to the Seaboard application (J.A. 72, 103) and hence 
obviously had ample opportwmity to urge the point. See Western Airlines 
v. Civil Aeronautics Board, 196 F, 2d at p. 937; cf. Seaboard & Western 
Airlines v. Civil Aeronautics Board, supra, Moreover, TWA could have 
met the statutory requirement by filing a petition for rehearing (1) 
CFR 302.37) after issuance of the Board's decision squarely informed 
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10 
TWA as to the procedure which the agency Se es 


Nor is there any basis for a claim that TWA's objection is 


"jurisdictional", and hence may be considered here despite the fact 

that it was not raised before the Board. Contentions of lack of 
®Jjurisdiction®, or action in excess of statutory anthority, ordinarily 
stand on the same basis as any other assertions of error in recerditol 
the ae principle. Plainly, TWA's present “objection® to the 
Board's interpretation of the exemption provision was one on which the 
Board should iy been given an opportunity to rule before consideration 


by thie Court. Cf. National Lator Relations v. Pappas & Co.,' 203 F. 
2d 569 (CAs 9, 1953). As to any “jurisdictional” argument, the instant 


10/ The fact that TWA desired to seek an immediate judicial stay 
of Board's order did not preclude further recourse to the Board, 
Frontier Airlines v. Civil Aeronautics Board, C.A.D.C., No. 14,232, 

ane 26, 1958. Further, (WA could have accompanied its rehear- 
ing petition with a stay request, and sought immediate review of any 
- denial of the latter. ce 

a See, Cg; nt Commission v. Aragon, 329 U.S. 1h3, 
155 (i9h6) (principle app reviewing Court considered that, 
on the facte involved, the statute was inapplicable); Marshall Field 
& Co. Ve Board, 318 U.S.°236 (1943) (Question of statutory authority 
of Labor Board to impose certain conditions not open to review where 
point not raised before the agency); American Power & Le Coe Ve 


(Court refused iS consider claim that, as a matter of statutory con- 
straction, the agency had exceeded its powers). Even constitutional 
3ssues fall within the principle. Aircraft & Diesel t = 
v. Hirsch, 331 U.S. 752 (19h7); Western Airlines v. at Tess 
= 196 F. 2d 933 (CA. 9,192) t~«~S 3 

12/ Any argument that urging the objection would have been fruit- 
less in that the Board in any event would have followed its long- 
established practice of not referring exemption matters to the Presi- 
‘dent cannot suffice to overcome the statutory requiremnt; a party : 
must urge its objection even though it may with resson believe the 
contention will be rejected by the agency. United States v. Tacker 
Truck Lines, supra, 3) U.S. at pe 37. | 
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Situation does not differ from that involved in United States v. Tucker 
Truck Lines, 3); U.S, 33, wherein the Court rejected a contention that 
the failure of the Interstate Commerce Commission to adhere to the re- 
quirements of the Administrative Procedure Act relating to qualified 
hearing examiners represented a jurisdictional defect which could be 
considered by the courts even though not urged to the agency. 


B. In any event, Presidential approval was not required 


TWA makes an extended argument designed to establish that the 
Board's exemption order is equivalent to an amendment of Seaboard's 
foreign property certificate and that the Court should read into the 
statute a requirement for Presidential approval of exemption orders 
permitting foreign transportation, both in this case and generally. 

Bat as we show, an exemption and a certificate are entirely different 
types of authority, and the result which TWA seeks would do unwarranted 
Violence to the statute and the Congressional intent, 

Section 801 of the Act (infra, p. 3), which contains the require- 
ment for Presidential approval, in terms applies only to certificate 
matters insofar as United States carriers are concerned, Yet the Con- 
gress which enacted Section 801 simltaneously included in the act 


Section 416 (infra, pe 2), the exemption provision. Had Congress 


intended that exemptions be included within the ambit of Section 801, 
the obvious answer is that the statute would have so provided. Indeed, 
as to Section 801, this Court has heretofore recognized that the stat- 
utory language denotes that the only matters as to which approval of 
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the President is required are those enumerated therein, and that a 
requirement for approval of other types of action is not to be inferred. 


Pan American-Grace Aireys ve Civil Aeronautics Board, 85 U.S. App. D.C. 
3 : 


297, 178 F. 2a 3h (1949). : 

. Further, there is no indication of inadvertence on the part of the 
Congress in this matter, or that it mant other than what it said. On 
the contrary, the Congress was well aware that the exemption power would 
be utilized in areas in which certification would require the approval 


13/ In this case, the Court held that dismissal of a petition re- 
ques the suspension of a certificate of public convenience and neces- 
sity for foreign operations did not require the President's approval. 

In so holding, the Court took note of the contention now made by TWA 
that the requirement that "all applications in respect of such certifi- 
cates » « « shall be transmitted to the President by the Board before 
hearing thereon," etc., denotes an intent that the President act on all 
matters relating to operations in conjunction with a certificate, The 
Court rejected the contention, pointing out that the provision has 
reference only to action as to which hearings are necessary, "obviously 
4s related to the earlier portion of the section which requires Presi- 
dential approval of certain emmerated Board actions,® and it "is not 
to be supposed that Congress intended to burden the President with the 
duty of ultimate decision on all questions which might come before ths 
Board" (178 F. 2d at ppe %, 37). : 

This Court also has recognized in a variety of other contexts that 
the statutory requirements governing certificates do not apply to exemp- 
tions, See, oof-2 Eastern Air lines v. Civil Aeronautics Board, 87 U.S. 
App. D.C. 331, 185 F. 2d G26 (1950), vacated as moot, Sul U.S. 

(1951); Eastern Air Idnes v. Civil Aeronautics Board, U.S. App. D.C., 
Case No. 10,671, Marc = > cert. den, 3h] U.S. 951 (1951)5 
-pehearing denied, 3)2 U.S. 83 (1951); Standard Air Lines v. Civil 
Aeronautics Board, 85 U.S. App. D.C. 29, 177 Fe od 10 (19h9) Cook 
Cleland Catalina . Civil Aeronautics. Board,. 

my. : - 
Board, 90 U.S. Appe DC. 
Associates ve 
%d ISL (1952) 


Ve 
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of the President. Also, exemption is merely one of several areas in- 


volving or affecting foreign operations where White House approval is 

not required, Thus, under the Civil Aeronautics Act, the extent to which 
a particular foreign operation shall be subsidized (Section 06, 52 Stat. 
998, 49 U.S.C. 186), questions of rate discrimination (Section 1002(f), 
52 Stat. 1018, 49 U.S.C. 642(f)), unfair competitive practices (Section 
h11, 52 Stat. 1003, 49 U.S.C. 91), and the like, are all left to the 
Board, Again, the Board issues and controls the necessary safety author- 


izations for flight (Mtle VI, 52 Stat. 1007, 49 U.S.C. 601 et seq.). 


Int AIT these areas, the Board's action may seriously affect, or indeed 


Certificate authority to engage in air transportation in Alaska 
requires Presidential approval as intra-territorial transportation (Sec- 
tion 801, infra, pe 43). Senator Truman, in exp the exemption 
provision in Committee and on the floor of the Senate (Hearings before 
@ Sub-Committee of the Senate on Interstate Commerce on S. 3659, 75th 
Cong., 3rd Sess., ppe 3k; 83 Cong. Rec. 6726), pointed out that it 
applied to both scheduled and nonscheduled operations, and that it 
would permit the Board "to adjust some of the requirements of the law 
where necessary to encourage small operators, such as the small oper- 
ators in Alaska, in cases of hardship." Further, there were then 
*nonscheduled® operations to Canada and Mexico, and Senator Truman's 
statement also made plain that the exemption power extended to "non- 
scheduled* operations. Other legislative history shows that the 
"nonscheduled" carriers were not to be required immediately to obtain 
certificates (Hearings before the House Committee on Interstate and 
Foreign Commerce on H.R. 9738, 75th Cong., 3rd Sesses PP. 20, 421), 
and they have been provided exemption for foreign operations since 
the Sta of the Act and without Presidential approval (see infra, 
Pe 21). 

TA asserts that Section 16 does not permit an exemption from Sec- 
tion 801. The short answer is that action under Section 16 does not 
purport to constitute such an exemption; Section 801 simply is techni- 
cally inapplicable to Section 16. 

15/ This function, under the new Federal Aviation Act, will be 
exercised by the FAA rather than the Board, The new statute makes no 
provision for Presidential approval in this area, 
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expand, curtail, or even terminate, the foreign operations. Similarly, 
under Section 6(b) of the Air Commerce Act (67 Stat. h89, 9 U.S.C. 
176(b)) the Board alone issues or denies permits authorizing foreign 
registered aircraft to engage in commercial passenger and cargo (non- 
common carriage} flights to this country, to engage in domestic aerial 
surveying, etc. ‘The grant or denial of these permite’ obviously involves 
foreign relations considerations, and frequently to - far greater extent 
than an exemption. Hence, it cannot be said, as would TWA, that the 
statatory pattern envisons action by the President in all licensing 
mettere respecting fareign saepeet Rather, the Congress has been 
selective in its determination of the Board's actions which require 
Presidential approval, and there is no more reason to believe that the 
Congress intended the President to be burdened with passing on exemp= 


tion applications (received by the hundreds) than on petitions such as 
16/ THA's arguments based on the decision in Trans World Airlines 
v. Civil Aeronautics Board, 18) F.2d 66, 70 (CA. 2; - cert, den 
3h0 U.S. SL (1951) are inapposite, ‘There, the mtter at issue was 
a certificate transfer involving hearings; Section 801 in terms requires 
Presidential approval of a certificate transfer; and also in terms re- 
quires approval of the “denial” of a certificate. The holding by the 
Second Circuit that the statute also embraced the “denial of a transfer" 
4s in nowise analogous here, Indeed, the denial of a transfer is to 
all intents and purposes the denial of a certificate ‘to the party re- 
questing the transfer. : 


It also is apparent that, in C. & S. Airlines v. Waterman C Des 
333 U.S. 103 (1948), the Supreme Court was speaking of the rae. 
cates before it, and not purporting to establish that all actions 
affecting foreign, overseas, or intra-territorial air transportation 

the President's approval. Further, the Court there construed 
the statate contrary to its terms on constitutional grounds, ‘here is 
no constitutional issue here. | 
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were involved in Pan American-Grace, supra, or sy cemten for per- 
17 


mits under Section 6(b) of the Air Commerce Act. 

While the deliberate and intentional Congressional choice of course 
need not be justified here, we submit that the choice had a rational 
basis. Despite TWA's protestations to the contrary, the exemption here 
involved is not a certificate or an amendment to a certificate, or the 
equivalent thereto in either form or substance, A certificate confers 
rights of an established and permanent character, whereas exemption is 
a much more limited and transitory authorization. The exemption power 
enables the Board to act with flexibility and dispatch where, as here, 
circumstances dictate relief from the certification barrier wmtil such 
time as the certification issue is resolved in the manner provided by 
the statute. This appropriate exercise of the exemption authority does 
not defeat the certification provision or the procedures prescribed 
thereunder, _On the crepe it is only action which is interim to the 
certification process, 

17/ The Board's annual report to the Congress for 1957 (pp. 15 
and 16) discloses that some 550 exemptions were issued during fiscal 
1957 for individual transatlantic charter flights. None of these were 
approved by the President. 

18/ The fact that exemption permits operations of a type which 
also can be anthorized by certificate denotes no frustration or in- 
proper by-passing of the certificate requirement, Where the conditions 
for exemption exist, the fact that exemption may provide a limited 
alternate method of anthorizing operations is beside the point; that 


is the very purpose for which Congress pw rmitted exemption from the 
certificate requirement and for which a ae consistently has been 


employed by the Board, 
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Similarly, not only did Congress purposely distinguish between 
certificate and exemption matters, but the construction for which TWA 
contends is wholly unnecessary to prevent what it suggests might be 
divergencies in views between the President and the Board on mtters of 
foreign policy. Because of its more limited nature, exemption does not 
necessarily involve the delicate considerations of foreign relations 
adverted to in C. & S. Airlines v. Waterman Steamship Corp., 333 U.S. 
103 (1948), on which TWA places reliance. The instant case points up 
the distinction, Seaboard sought no sponsorship at all from this nation 
to Gperatelabroeds it already had that sponsorship, and was merely 
authorized to carry on an interim basis traffic which is of little or 
no concern to the foreign ae ae In those cases where delicate 
considerations of foreign policy might be applicable to the exemption, 
the Board can certainly be expected to give due regard thereto and to 
heed any views on the subject which may be held by those persons having 
special responsibilities therefor. ‘Indeed, as hereinafter developed, 
where special circumstances indicating the desirability of that unusual 


course are present, the Board can submit the matter for Presidential 


VLews .- 


| 197 TWits contention that the exemption may create international 


repercussions by reason of Seaboard competition with foreign airlines 
for the carriage of mail and freight (Br., p. 25) has no tangible basis; 
if there had been any foreign policy or military objections to the 
instant order, the Board would undoubtedly have been so advised by this 
time. Moreover, the foreign nations have authorized Seaboard to trans- 
port their mail, and it lacks authority only as to United States mail. 
Further, TWA's contention contrasts sharply with its subsequent argu- 
ments that Seaboard really did not need the exemption. 





TWA is requesting the Court not only to amend the statute contrary 
to its terms, but to set aside the consistent administrative interpreta- 
tion and practice. It is true that the Board on occasion has submitted 
exemption matters for Presidential consideration, and TWA in its brief 
(pe 30) cites two such instances, That was not under any view that the 
statute mndatorily required such action, but merely to ascertain the 
President's views in special circumstances, Even then, the number of 
submittals has been only a very few, in contrast to the hundreds of ex- 
emptions in the overseas and foreign field issued without such submis- 


20 
ee Of the Pan American and TWA exemptions listed at Ppe 99 and 


100 of the joint appendix (not an exhaustive one), only one, issued in 


Iphl, bears the President's signature (Order 836). Also in this 


20/ Prior to 191, the Board frequently submitted exemption matters 
to White House. In the latter part of that year, with Presidential 
knowledge, the Board discontinued the practice, and subsequently has made 
submissions only where unique circumstances are involved, The letter 


from the President in the Board's Large regular Case set forth at p. 31 
of TWA'ts brief reflects the actual curren practice. 

21/ The Board has issued many exemptions without Presidential 
approval for scheduled operations of persons, property, and mail of far 
greater economic and foreign affairs significance than the one now 
before the Court. See, e.g. Order 1381, November 15, 191 (the so- 
called "four continent® exemption under which Pan American was permitted, 
on a seasonal basis, to operate between New York and Lisbon via points 
in South America and Africa); Order 997, June 14, 1946 (Pan American 
permitted to serve Naples although not then certificated to serve any 
point in Italy); Order 552, March 6, 1946 (Pan American permitted to 
operate between Guatemala City and New Orleans pending certification); 
Order 3096, August 28, 19h) (Pan American authorized to operate between 
Miami and Leopoldville, Belgian Congo); Order 926, May 15, 19)6 (TWA 
authorized to serve Madrid); E-2949, April 8, 19h7 (TWA authorized to 
Serve Rome, Athens, and Jerusalem as intermediate points on a route 
between Tunisia and Egypt). 
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category is the Board's general exemption regulation for "nonscheduled* 


or irregular operations, issued in 1938 without the President's signa- 
ture (3 F.R, 2516, 2886) and consistently permitting through ite various 
revisions, again without the President's signature, foreign, overseas, 
and certain intra-territorial operations (see 12 F.R. 3076 (19h7 revi- 
sion), 14 CFR 291 (19h9 revisiea)=— Indeed, Seaboard's foreign cargo 


operations were instituted and initially conducted under a "letter of: 23/ 
23 
registration" issued solely by the Board under this oonere? regulation. 


However, says TWA, the Board practice is not entitled to weight be- 
cause it has not been consistent, and because “very few of its exemptions 


22/ Other examples of general exemption regulations permitting oper- 
ations in the intra-territorial, overseas, or foreign field which do not 
bear Presidential approval are the former blanket exemption for certain 
scheduled cargo operations in overseas air transportation (12 F.R. 3079); 
Uy CFR 292 (Alaskan t-omners” conducting operations in small air- 
craft); and 1) CFR 29) (exemption for certain common carrier operati 
conducted for the military establishment), See, also,. the Board's sim- 
a general exemption for international air freight forwarders (1) CFR 
297 

. 23/ This Court has stated that these prior exempt foreign opera- 
tious were “as legal and proper as is the operation of certificated 
carriers." Seaboard & Western Airlines Ae ij Aeronautics Board, 86 
U.S. App. D. e >} 

TWA professes alarm over the eas of Board authorized car= 
riers conducting operations to international "trouble" areas (Br., p. 
21). The existing supplemental carriers already possess exemption 
authority permitting flights anywhere in the world, and any domestic 
certificated carrier possesses such authority by virtue of the mere 
holding of a certificate issued solely by the Board (see Section 401(f), 
9 U.S.C. h81(f)). Also, any non-common carrier is free to operate 
where it pleases so far as the Civil Aeronautics Act is concerned, 
providing it has the necessary safety authority. ‘The exclusion of , 
United States aircraft from danger areas is not dependent on whether 
the Board grants or denies exemption authority. : 
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were granted after contest" (Br., p. 29). ‘The practice has been con- 
sistent, as previously explained. It is true that there has seldom 


been a contention that approval by the President is required of exemp=- 
2 


tion metters. But this adds weight to the Board's construction, 
rather than detracting therefrom, "Administrative practice, consistent 
and generally unchallenged", which reveals "a contemporaneous construc- 
tion of a statute by the men charged with the responsibility of setting 
its mchinery in motion, of making the parts work efficiently and 
smoothly while they are yet untried and new" (Norwegian Nitrogen Co. v. 
U.S., 288 U.S. 29h, 315 (1933)), is the type of practice which is en- 
titled to the greatest weight in statutory interpretation. See, also, 
United States v. Leslie Salt Co., 350 U.S. 383, 3963 Wilson v. Civil 
Aeronautics Board, 100 U.S. App. D.C. 325, 2h F. 2d 773 (1957), cert. 
Gen. 355 U.S. 870 (1957). In short, the instant statutory language is 
plain, but if there is ambiguity, the weight of the "administrative 
construction falls into the scale" and "tips the balance® in favor of 
that construction. American Airlines v. Civil Aeronautics Board, 97 
U.S. App. D.C. 32h, 231 F. 2d 83, 488 (1956) (concurring opinion by 
Judge Prettyman). 

2),/ Exemptions as such are more frequently opposed than not, and 


many of the foreign exemptions issued by the Board have been 
the subject of vigorous contest. 
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II... The Board's procedures and fin were 
not arbi trary | 


TWA made. no ‘request for hearing to the Board, and so should not 
be heard to complain here on that score. New England Air Express” Ve 
Civil Aeronautics Board, 90 U.S. App. D.C. 215, 19h Fe 2d 89); (1952). 
“Pan taartoan requested summary denial of the exemption application or 
that it “be set down for hearing" (J.A. 66), without any specif leation 
as to evidentiary matters which it desired to ESS 

‘This Court Ea has held that Section 16 does not require 
évidentiary eee Rather, the requirement is that the Board be not 
‘arbitrary either as to its conclusions or procedures. Petitioners in 
effect concede that this is the law in this Circuit (7m brief, pe 0). 
They suggest, however, that, even if formal hearings were not required, 
the Board acted arbitrarily in that it denied them notice with respect 
to its findings concerning Seaboard's economic condi tion and an oppor- 
tunity to submit rebuttal date (TWA brief, pe hi, Pam American brief, 
pe 15), and further because there is no “factual basis" for the Board's 
determination on this point (Pan American brief, p. 19). 

We see no procedural or "evidentiary" inadequacies in the Board's 


order which w would support a conclusion of arbitrary aption. The 


. 25/ Eastern Air Lines v. Civil Aeronautics Board, 87 U.S. App. D.C. 
331, 185 F. 2d 426 (1950) vacated as moot 341 U.S. SOL (1951); Eastern 
Air Lines v. Civil Aeronautics Board, Case No. 10,671, decided Marc 
I951, not reported, cert. den. 341 U.S. 951 (1951); American Airlines 
ve Civil Aeronautics Board, 07. U.S. Apps. D.C. 32h, "O31 Fe Oa OS (I9e6 2a 83 ‘ 


American Airlines Vv. Civil. Aeronautics Board, 98 U.S. App. D.C. 3h8, 
25 Fa 24. GIS (1556)s af, Cook Clolant Tires Ve Civil Aeronautics 
Board 90 U.S, App. D.C. 2 9 c) 2 952)- 3 


/ 
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procedures followed were of the type heretofore found adequate in the 
prior exemption cases before the Court. True, Seaboard did not allege, 
as the Board subsequently found, that its existence was in jeopardy. 

But Seaboard did contend from the outset that it had need for additional 


_revenue to aid its cargo operations (see supra, pe 5), and in its motion 


for expeditious action alleged "critical™ economic situations in the 
industry (J.A. 96), and that maximum revenves were required “better to 
insure contimed successful air transport operations" (J.A. 98). Sea- 
board's need for the additional revenues was thus clearly put in issue, 
and the petitionerssorecognized, Pan American in responding to the re- 
quest for expedited hearing on the Seaboard certificate application had 
recognized the possibility that Seaboard “might claim that continuation 
of the all-cargo experiment in the transatlantic area was dependent on 
its sharing in the revenue from the carriage of United States mail” 
(JAe 37). Similarly, Pan American in its opposition to the exemption 
application stated that Seaboard's operations were “falling far behind" 
predictions and that Seaboard had accepted the cargo certificate "at 

its own risk" (J.A. 71). In its opposition to the motion for expedi- 
tious action Pan American further asserted that Seaboard's "performance 
contimes to deteriorate" and noted that the other all-cargo carriers 
were requesting subsidy (J.A. 102). ‘Thus, there was full knowledge that 
Seaboard was in difficulties; the public record data on which the Board 
relied were known to the petitioners; and that reliance should have come 
as no surprise to them, And if it did, they had a remedy through seeking 
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reconsideration from the Board. See Section 1006(e), intra, pe 43; 
cf. City of Dallas v. Civil Aeronautics Board, 9h U.S. App. D.C. 175, 
221 F. 2d 501 (195k), cert. den. 348 U.S. 91) (195k); Section 7(d) of 
the Administrative Procedure Act (60 Stat. 2h1, 5 U.S.C. 1006(d)), re- 
lating to the rebuttal of mtters as to which official notice is taken. 
_ Petitioners do not even now dispute the data cited by the Board in 
-Yelation to Seaboard's financial plight. Rather, their contention is 
that various matters which they placed before the Court in support of 
heir application for Stay, show that Seaboard is not really in serious 
difficulties because it expressed optimism for the future in its annual 
report to stockholders, has entered into various acquisition contracts 
calling for cash outlays, and has entered into operating contracts 
whereby outside revenues may be acquired. Obviously, these are conten- 
| . tions which should either have been initially urged t the Board, or in 
a petition for rehearing, See Section 1006(e), infra infra, pe 43; Albertson 
v. Federal Communications Commission, 100 U.S. App. D.C. 103, 243 F. 2d 
209 (1957). It is not the function of this Court to resolve on the 
basis of petitioners’ assertion de hors the record that the undisputed 
data cited and relied upon by the card does not support the obvious 
conclusions to be derived therefrom. Moreover, whatever may be the 
extent to which Seaboard is able to obtain financing for activities not 


connected with its cargo operations, there can be no obscuring the fact 





-26- 


that the company was in difficulties with the cargo operations in 
26 


probable jeopardy. 

In sum, the proceedings here “were all the law requires®™ on exemp- 
tion matters (Eastern Air Lines v. Civil Aeronautics Board, 87 U.S. 
Appe D.C. 331, 185 Fe 2d 426, 28 (1950)), and there was no lack of 
notice to the petitioners or lack of opportunity to them to urge whatever 
they desired. There is no showing of beliefs “arbitrarily held" by the 
Board with respect to its findings, and hence no consequent necessity for 
proceedings any more elaborate than the ones followed (Eastern, supra, 
185 F, 2d at p. 428). 


26/ Seaboard explained to the Court in its answer to the petition 
for the circumstances surrounding the transactions relied upon by 
the petitioners. Thus, some of those transactions actually resulted in 
immediate increases in the carrier's working capital position, and still 
others were not to become effective until the future. Also, there obvi- 
ously is a difference between financing capital outlays where the assets 
purchased have collateral value, and obtaining or diverting funds from 
other sources to continue scheduled flights being conducted at a substan- 
ial loss. These transactions do not alter the fact that Seaboard had 
incurred serious operating losses, nor do they so minimize the threat 
to Seaboard's operations as to demonstrate that the relief given by the 
Board was unnecessary. 

The petitioners also complain of insufficient consideration by the 
Board of competitive impact on them, and of their financial problems. 

To the extent that these claims may go to the adequacy of the Board's 
proceedings, the Board obviously had ample data before it to formate 
its conclusions. The amount of mail pay being received by the peti-~- 
tioners was a known factor, together with the reported results of their 
operations, The Post Office Department stood before the Board assert- 
ing that it would tender mail to Seaboard only if its flights provided 
the better mail service (J.A. 77). Under these circumstances, and in 
view of the disparity in frequencies of flight involved, the Board 
obviously acted reasonably in concluding that there would be no sub- 
stantial adverse competitive effect on petitioners, 
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ITI, The Board's order discloses pro and te 
es for. exemption 


Petitioners couch their substantive attack on the Board's | order 
in part in terms of claimed inadequacies in findings, But the bases 
of the Board's action are set forth with sufficient clarity to permit 
review, and no more is fined Moreover, the real contention which 
petitioners urge is that the Board exceeded ite statutory authority, 
“and that exemption as a mtter of law cannot be granted in the circum 
stances of this case. They argue that a lack of operating authority 
| and the Section 01 requirement for certification proceedings to obtain 
that authority cannot constitute ®unusual Srcanszenes affecting" oper- 
ations or an “undue burden" warranting exemption (see Section 16, infra, 
De 12) and that "limited extent" of operations cannot have reference to 
the exempt operations but rather means that the totality of the exempted 


carrier's operations must be very small. Additionally, the contentions 


27/ The opinion in American Airlines v, Civil Aeronautics Board, 


98 US. App. D.C. 348, 235 Fe 2d Ohd (1956) Cibo Largo Trreqtlar Cane) 
lays down no ritualistic requirements for findings. | ° 


only that the findings must be sufficient to permit review. Further, 
the Court interpreted the order there involved as @ Board holding 
"that the exemption power may be exercised to accomplish the permanent 
ends it has in mind for these supplemental carriers and does not de- 
pend upon or revolve about the temporary character of the exemption 
presently authorizsed® (235 F. 2d at p. 852), and it was in this view 
that the findings were held inadequate. Unlike the situation there, 
where the Court did "not understand the Board to rest upon the tempo- 
rary feature of the order" (235 F. 2d at p. 852), the Board here 

so rests, with the factual bases on which the ultimate stat- 
utory conclusions were reached being clearly stated in the order. 
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are made that need for revenue cannot constitute an "undue burden" 
factor, and that the "public interest" neither required nor permitted 
the instant sea | 
Except as to "public interest" (Section 2, infra, p. 0), the 
statutory terms for exemption are not defined. Congress obviously 
camitted to the Board the implementation of those terms in the light 
of the conditions existing in, and the needs of, the air transportation 
system. As the Board found here, the exemption provision is designed 
“to afford it the flexibility needed to meet changing conditions for the 
overeal3-.development and good of the air transportation system" (J.Ae 
108). ‘The Board's powers of course are not unlimited, and it mst 
stay within the statute. But where the Board reasonably concludes that 
a particular situation falls within the statutory terms as reasonably 
interpreted, the Board can exempt, And the Board's construction of the 
undefined statutory terms, if reasonable and not “too far-fetched" > is 


entitled to the greatest weight and should be accepted by the courts. 


29 
Labor Board v. Coca Cola Bote Coe, 350 U.S. 26h, 269 (1956). Here, 


28/ Petitioners in effect accede for present purposes to this 
Court's prior determination that the exemption power extends to mail 
(American Airlines v. Civil Aeronautics Board, 97 U.S. App. D.C. 32h, 
O31 Fe 2d 4B3 (1956)), and state their disagreement with the holding 
merely to preserve the point for possible Supreme Court review (Pan 
American brief, p. 19; TWA brief, p. 3h). 


 29/ See, also, U.S. v. Public Utilities Commission, 345 U.S. 
2955 315 (1953) tC ation Commission V. on, 329 
U.S. 143, 153-15h CSLSye United States ve American frac Ss Vv. American ssns 
310 U.S. 53k, S49 (1940); American Airlines ‘v. eronautics 
Board, 178 F. 2d 903, 909, 910 (CA. 7; T9h9). er ee ee 
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the Board's action falls within the literal language of the statute, 
the past administrative cons traction, ene the over-all purposes for 
which Section 16 was designed. vurther, the order demonstrates on 


ite face that, the criteria for exemption have been mete 


A. The factors of “limited extent of, or unusual circun- 
stances at fectine” operations were present and demon- 
strated by the Board's order | 

This Court held in the "surface mail exemption" case (American 
Airlines v. Civil Aeronautics Board, 97 U.S. App. D.C. 32h, 231 F. 2d 
483, 487 (1956) that there were " unusual cirtmatantont affecting ‘oper= 
ation, within the ordinary meaning of the term," thereby recognizing 
that the criteria for exemption are to be given their o meaning 
in the light of conditions existing in air eo es Also, 
in accordance with such principle, the decision implicitly recog- 
eae as do the subsequently cited other decisions by this Court, that 
the "operations" which are surrounded by “unusual circumstances" or are 
: of “Limited extent," may be the ones to which exemption extends, and 
that the term is not restricted to the totality of the operations: of 
a given carrier, “Limited extent” of SRC tims does not mean, as 
petitioners contend (Pan American brief, Pe 17); that exemption soe be 


extended only to small carriers whose total SE are limited. 


“3. See, also, Labor Board ve Coca Cola Bot. Cons 30 U.S. 28h, 
9 (1950); United States v. Leslie Salt Co., 350 U.S. 383, 397 


(3986). . 

Even if it did have that meaning, Seaboard is a very small 
carrier in relation to the petitioners, and its total operations hence 
are of "limited extent" on a comparative basis. 
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Rather, its ordinary meaning encompasses exempted operations which are 

limited in time, to particular route segments, commodities, schedules, 

etle, ee of whether the remaining operations are large or 
32 


r any o view, the Board could not grant exemptions to 
carriers such as the petitioners even for a single flight, unless, of 
course, it could find "unusual circumstances affecting" the flight. 

And if, despite all the other circumstances surrounding a particular 
matter, lack of a certificate cannot constitute an "unusual circumstance" 
as they contend, the Board would have no power to exempt at all, despite 
twenty years of consistent practice to the contrary. 

Further, the legislative history and the face of the statute both 
rebut petitioners’ contentions. Earlier bills had provided for exemp- 
tion only on grounds of "limited operations." See, e.ge, Se 3420, Thth 
Cong., 1st Sess. (1935); H.R. 7273, 75th Cong., lst Sess. (1937). These 
proposals were not carried forward in the Act. Moreover, Section )16(b) 
(2) (infra, p. 2) affirmatively rebuts any limitation as to size or 
type of over-all operations to which exemption may extend in that it 
spells out the small and unusual operations to which exemption from the 
labor provision is restricted. : 

Generally speaking, the Board has utilized the exemption power in 
the following broad areas: (1) to permit completely noncertificated 
operations by existing or new snall carriers such as the irregular and 
air taxi operators; (2) to permit experimental operations by established 
carriers such as helicopter operations by National (Order E~-9116, 

April 20, 1955); (3) to permit operations by both large and small car- 
riers pending completion of certificate proceedings as hereinafter 
described in the text, and (kh) to permit individual flights or other 
operations limited in point of time or commodity without there being 
any subsequent certification proceedings at all, such as individual 
charter flights, “Christmas mail" exemptions, exemptions to carriers 
holding temporary certificates for the duration of their certificate 
authority, etc. Throughout all these actions rms the common thread 
that either certification proceedings cannot be completed in time to 
meet the situation existing or that, in respect to the authorization 
granted, the cost of certification proceedings would be prohibitive in 
relation to the service to be rendered and hence should not be required. 
And in taking these various actions, the Board obviously has considered 
that it appropriately may view the situation either from the standpoint 
of totality of operations by the carrier, or in the light of the spe- 
cific operations for which exemption is requested. 
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The Board frequently has granted exemptions limited in point of 


time until the completion of certification proceedings > and has per- 
mitted umrestricted operations by both large and small carriers as to 
persons, property, and mail during the completion of the certificate 
Sota eee This Court has held on three prior opcasions that the 
Board may exempt pending determination of certificate applications. 
American Airlines v. Civil Aeronautics Board, 97 U.S. App. D.C. 32h, 
(231 F. 2d 83 (1956) (surface mail exemption); Eastern Air Lines v. 
Civil Aeronautics Board, 87 U.S. App. D.C. 331, 185 F. 2d 20 (exemp= 
tion to Capital for cargo eraretions)s Eastern Air Lines v. Civil 
Aeronautics Board, No. 10,671, not reported (exemption for persons, 
property, and mil to amas In two other instances the Court 


33/ See, e.g-, Eastern A.L. Grandfather Certificates, 1 C.A.A. 

" 173, 179 (1939) (Bastern authorized to operate between Tampa and 
Atlanta and between Houston and San Antonio}; Order 552, March 6, 
196 (Pan American authorized to operate between Guatemala City and 
‘New Orleans); Order E-9782, November 25, 1955 (Central, a local 
service carrier, authorized to conduct operations between Ft. Smith 
and St. Louis); * order E~12520, May 19, 1958 (Central authorized to 
operate between Kansas City, Topeka, and Wichita). See, also, the 
examples cited in the text in which Court proceedings have been in-— 
volved, These various examples are illustrative only. 

Judge Prettyman in his concurring opinion pointed out that 

-tnot to participate in a given carriage, because of lack of a cer-= 
tificate and inability to get one promptly, does seem to be an undue 
burden, although it is due perhaps to the limited extent of the car- 

-yier's operation rather than to unusual circumstances." (231 F, 2d. 
at pe 88). Contrary to petitioners' view of the matter, we think © 
the surface mail decision supports the Board order, rather than 
suggesting any impropriety therein, It is true that Judge Edgerton 
there dissented, but that was on the view that the lack of a cer- 
tificate was not an “musual circumstance," and that the order could 
not be sustained on grounds of “limited extent" because the Board 
did not rest it on that basis. ‘Here, “limited extent" is a basis 
for exemption, SS cs ! 
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expressly indicated that the Board might exempt pending completion of 


proceedings on remand, and the Board did 806 Northwest Airlines v. 
Civil Aeronautics Board, 90 U.S. App. D.C. 158, 19 F. 2d 339 (1952); 


Greensboro-High Point Airport Authority v. Civil Aeronautics Board, 

97 U.S. App. D.C. 358, 231 F. 2d 517 (1956). And in the Large Irregular 
Case, the Court indicated, we think, that an exemption would have been 
proper if predicated upon a view "that the interim for which this operat- 
ing authority is issued is short, whereas the remainder of a certifica- 
tion proceeding would be long . . .® American Airlines v. Civil Aero- 
nautics Board, 98 U.S. App. D.C. 348, 235 F. 2d 845, 852 (1956). 


35/ The contention by the petitioners that the passage in the House 
of Representatives in 197 of a bill empowering the Board to authorize 
interim transportation pending certification, and its failure of enact- 
ment, indicates that the Board lacks such power has not heretofore been 
found persuasive by this Court. See Reply brief for petitioners in Case 
Nos. 12,688 et al (the surface mail case), p. 23. Further, that bill 
would have substituted a new and different standard for operations pend= 
ing certification and did not indicate that exemption under the Section 
36 standards is improper. 

In this general connection, it should be pointed out that the Con- 
gress is well aware of the Board's use of the exemption power, and on 
occasion has recognized and extended that use, Thus, in directing the 
Board to issue permanent certificates to the local service carriers 
(69 Stat. 49, Sectio )01(e)(3)), the legislative history showed that 
Congress intended the Board to grant certificates for operations being 
conducted under exemption authority as well as temporary certificate 
authority, and the Board did so. See, e.g., Southwest Permanent 
Certificate Case, C.A.B. Docket 7198, Soins oer One Sete Sopbee > Sep 

reover, such official Congressional comment as there 
has been with respect to the use of the exemption power suggests that 
the Board has not made sufficient use of its authority. See, e.g., 
Anmal Report of the Select Committee on Small Business, U.S. Senate, 
83rd Cong., 2nd Sess., Report 1092, p. 108. 

The inference to be drawn from the subsequent Congressional action 
is not that the Board has exceeded its authority, but rather than Con- 
gress has acquiesced in the known administrative practice. See 
Norwe Nitr Coe Ve US., 288 U.S. 29h, 313 (1933). 
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Here, as disclosed by the face of the Board's order, the exemption 
to Seaboard is limited to the period of time necessary to complete expe- 
dited proceedings on the Seaboard certificate application (on which hear- 
_ ings already have been held), and further is restricted to mail, As the 
Board found, the exemption and the operation are of "limited extent," and 
the Board here plainly does "rest on the temporary feature of the order." 
See American Airlines v. Civil Aeronautics Board, 98 U.S. App. D.C. 348, 


. 235 F. 2d 845, 852. The operation is a limited one within the Section 


416 meaning as heretofore recognized by the Court. Thus, if there pry 


the "requisite qualifications of undue hardship and public interest® 
(hereinafter shown to exist), the Board's order is entirely propere 

The Board also concluded that the matters recited demonstrated 
tunusual circumstances affecting" operations. Again, as indicated by 
this Court's decision in the surface mail exemption case (American Air= 
lines v. Civil Aeronautics Board, 97 U.S. App. D.C. 32h, 231 F. 2d 483), 
the finding is a valid one, Here, as there, Seaboard is already conduct- 
ing scheduled operations with space available for the ‘transportation of 
mail, and the time required for the completion of the certificate pro- 
ceedings precluded the immediate relief to Seaboard found to be necessary 
and in the public interest by the Board, Seaboard's operations were 
Raf fected," and to the point of near extinction. We think the Court 
_ will find mony unpersuasive es eae contentions that there was 


=e 3h tprisen Airlines v. Civil Aeronautics Board, 97 U.S. App. D.C. 
é 9 e. 
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nothing "“umusual” in the circumstances in which Seaboard found itself 
because they had always predicted a lack of success for the Seaboard 
operations, and because other carriers are experiencing difficulties. 
The circumstances were unusual in the ordinary meaning of the term, and 
in the light of the position of the great majority of certificated air 
seer 

It is true that there is not here the factor of a temporary experi- 
ment which might have been ended before certification proceedings could 
be completed, and petitioners rely on that fact to distinguish this case 
from the surface mail one. But in the detailed analyses of the statu- 
tory standards which petitioners attempt, that factor would seem to go 
more to the hardship question than to "unusual circumstances affecting" 
operations, The circumstances affecting a carrier during the period of 
time required for the completion of certification proceedings are the 
same from the operational standpoint during the interim period irrespec- 
tive of whether there is or is not subsequent participation in the 


traffic. Also, of course, if Seaboard had not been granted relief, it 


might not have been in a position to subsequently participate in any 
carriage authorized by a certificate, and hence the situations to this 


7/ Petitioners conveniently overlook the fact that most of the 
Cc icated industry is protected by the subsidy provisions of the 
statute; that the other certificated cargo carriers are authorized to 
transport mail on all or some of their routes; and that Seaboard con- 
sequently is in an unusual position in this respect. Seaboard no 
doubt may be viewed as being better off than Slick Airways, for ex- 
ample, a cargo carrier forced to suspend operations, But it was to 
guard against such a possibility that the Board acted here, 
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degree are on a parity. Somewhat similarly, the urging by the Post- 


master General that the Board exempt in the surface meil case was 
primarily a "public interest” factor. 


Be The factors of "undue burden® and ic interest" 
were present and demonstrated by e Board Ts order 

"Undue burden" means “undue hardship, * a fact shown not only by 
the term itself but also by the specific reference to hardship in the 
legislative history (supra, p. 16). Again, this was recognized in 
American Airlines, supra, 231 F, 2d at p. 488, wherein the Court referred 
to the "requisite qualifications of undue hardship and public interest" 

for exemption. There is nothing in the statute or in the comnonly 

accepted meaning of the word hardship which precludes consideration of 
financial difficulties in assessing whether hardship exists. So far as 
we are aware, no exemption has ever been requested or issued in circum 
stances other than the ones in which the carrier believed that exemption 
would be to its financial betterment. Obviously, business corporations 
such as air carriers can be "burdened" only in the financial sense, We 
agree that, without more, a lack of operating anthority and a desire 
for funds to be obtained as a result of the mecuented exemption, con- 
stitutes no undue ete But where there is operating deficiency 

pe ea o & Southern dir Tense Hot 
Springs Exemption, 7 C-l-Be 451 (556), relied on by the petitioners. 

re the proposal was for an extension of a route in a situation 

where the Board did not find unusual circumstances or limited extent 
of operations. 


The Board obviously takes into account in all emer cases the 
financial benefits or burdens involved, and Section 16 on ite face 
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and a need for funds which can be met through remedying that deficiency 


(in terms of savings or additional revenue), together with "limited 
extent® or “unusual circumstances," the burden becomes undue, 

Moreover, it is to be borne in mind that the Civil Aeronautics Act 
is a developmental statute. See Section 2, infra, p. 0; American Air- 
lines v. Civil Aeronautics Board, 89 U.S. App. D.C. 365, 192 F. 2d )17 
(1951). Section 416 is an affirmative grant of authority to be used by 
the Board in appropriate cases for the over-all development and good of 
the air transportation system, ‘The legislative history (supra, p. 16), 
together with the terms of the exemption provision (see note 38, p. 35) 
make these facts abundantly clear, Further, the Board consistently has 
utilized the exemption power ina great variety of circumstances to 
encourage and develop operations, as shown by the examples heretofore 
cited of the use of that power. That use, again as Eas noted, 
is entitled to great weight, 

Under any realistic view, undue hardship would have resulted to 
Seaboard fran enforcement of the 01 provision against the carriage of 
shows that financial matters are appropriate for Ss rier in ex- 
emption cases. Thus, Section 16(b)(2) (infra, p. 42) provides that, 
with respect to only certain small operators, a carrier may be exempt 
from the minimum wage requirements for pilots contained in Section 
4O1(1) (49 U.S.C. "\E1(1)) where those requirements would "obstruct its 
development and prevent it from beginning or continuing operations." 

The special standards there set forth also denote, we believe, that 
any restriction obstructing development or survival is one to which 


exemption may extend, providing of course the criteria for exemption 
are otherwise met. 
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mail. Seaboard's continued operations were imperiled, and it is diffi- 


cult to visualize circumstances in which the burden or hardship could be 
any more "undue" than in this case, Seaboard may or may not receive 
certificate authority as a result of the proceedings now pending before 
the Board, But it would have been an undue hardship on Seaboard had the 
Board not taken steps to insure and aid, to the extent that it could, 
continued operations until that question is resolved. As previously 
demonstrated, exemption pending completion of certificate proceedings 
4s commonplace, and has heretofore been affirmed by this Court. The 
need for exemption was far more pressing here than in the earlier cases. 
The "public interest" for the Board's action also is clear, As 
disclosed by the Board's order initially certificating Seaboard (see J-A. 
50, 51), the petitioners regard cargo development as secondary to passen- 
ger operations, and the Board found that the public interest required a 
carrier whose primary concern was with the cargo market both for develop- 
mental purposes and defense needs. The “public interest" in aiding such 
cargo operations with non=subsidy mail support has beet judicially 


affirmede Here, the Board took due account of the effect of its action 


39/ Delta Air Idnes v. Civil Aeronautics Board, oh? F. 2a 327 (C.A. 
5, 1957). As the Court there stated (oh? Fe 2d ab pe 331): 


"An unusually strong case was made for the renewal of air 
freight authority in terms of opening new markets, mking 
possible new locations for industry and new distribution 
procedures, and maintaining for the national defense a grow- 
ing fleet of cargo planes ready at a moment's notice for use 
as military transport aircraft. While the public interest 
alone should govern the Board in the exercise of its duties 
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upon the petitioners, and found no substantial adverse effect 

upon them. ‘Their interests of course are to be considered, and 
they were considered here (J.A. 106, 109). But Seaboard also has 
its place in the certificated air transportation system, and it is 
similarly worthy of consideration, Certainly the Board was correct 
in its view that it had "a duty to give the carrier as much aid and 


(footnote continued) 
and responsibilities, there was adequate basis in the 
evidence for the Board's conclusion that the added 
support to the cargo carriers from the mail and express 
authority will be in the public interest." 


Petitioners assert that there is no public interest in the Board's 
action from the mail standpoint. Apart from the fact that the major 
public interest consideration was Seaboard's survival, the very use 
. of the Seaboard service by the Post Office Department shows the mail 
service to be in the public interest in the light of the Department's 
position that mail is to be tendered to Seaboard only if superior 
service is provided, 

The contention that the earlier denial by the Board of authority 
to Seaboard to transport the Christms mail somehow affects the — 
validity of the instant exemption is patently without merit, En- 
tirely different comsiderations were involved, 
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encouragement for economic survival as we can within ‘the provisions 


of the Act® (JeA. 109). In granting the relief here involved, the 
Board did not exceed its authority. : 


CONCLUSION 
The Board's order should be affirmed, 


Respectfully submitted, 


VICTOR R. HANSEN, 
Assistant Attorney General, 


JOHN H. WANNER, HENRY GELLER, 
Associate General Counsel, . At ATE 
Department of Justice. 
0. D. OZMENT, | 
Assistant General Counsel, FRANKLIN M. STONE, 
Litigation and Research, . General Counsel, 
Civil Aeronautics Board. 
MONTE LAZARUS, 
Attorney, 
Civil Aeronautics Board. 


August, 1958 





APPENDIX 


The relevant provisions of the Civil Aeronautics Act of 1938, 52 


Stat. 973, as amended (9 U.S.C. h01, et seq.) ares 
* * ee 
DEFINITIONS 


Sec. 1. [52 Stat. 977, as amended by 62 Stat. h93, 65 Stat. 68, 66 
Stat. 628, h9 U.S.C. 01} - 


+ ££ & & & 


(21) "Interstate air transportation", "overseas air transportation", 
and "foreign air transportation", respectively, mean the carriage by 
aircraft of persons or property as a common carrier for compensation or 
hire or the carriage of mail by aircraft, in commerce between, respec- 
tively-- 

(a) a place in any State of the United States, or the District of 
Columbia, and a place in any other State of the United States, or the 
District of Columbia; or between places in the same State of the 
United States through the air space over any place outside thereof; 
or between places in the same Territory or possession of the United 
States, or the District of Columbia; 

(b) a place in any State of the United States, or the District of 
Columbia, and any place in a Territory or possession of the United 
States; or between a place in a Territory or possession of the 
United States, and a place in any other Territory or possession of 
the United States; and 

(c) a place in. the United States and any place outside thereof, 
whether such commerce moves wholly by aircraft or partly by air- 
craft and partly by other forms of transportetion. 


t # & & & 
DECIARATION OF POLICY 


Sec. 2. [52 Stat. 980, h9 U.S.C. }02] In the exercise and perforn- 
ance of its powers and duties under this Act, the Authority shall con- 
sider the following, among other things, as. being in the public inter- 
est, and in accordance with the public convenience and necessity-- 

(a) The encouragement and development of an air-transporta tion 
system properly adapted to the present and future needs of the foreign 
and domestic commerce of the United States, of the Postal Service, 
and of the national defense; 





ain 


(b) The regulation of air transportation in such manner as to recog- 
nize and preserve the inherent advantages of, assure the highest degree 
of safety in, and foster sound economic conditions in, such transporta- 
tion, and to improve the relations between, and coordinate transporta- 
tion by, air carriers; | 

(c) The promotion of adequate, economical, and efficient service by 
air carriers at reasonable charges, without unjust discriminations, undue 
preferences or advantages, or unfair or destructive competitive practices; 

(d) Competition to the extent necessary to assure the sound develop- 
ment of an air-transportation system properly adapted to the needs of the 
foreign and domestic commerce of the United States, of the Postal Service, 
and of the national defense; : ' 

(e) The regulation of air commerce in such manner as to best promote 
its development and safety; and | ; 

(£) The encouragement and development of civil aeronautics. 


+ &£© &@ & & 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 


Certificate Required 


Sec. Ol. [h9 U.S.C. 481] (a) No air carrier shall engage in 
air transportation unless there is in force a certificate issued the 
Authority [Board] authorizing such air carrier to engage in such trans- 
portation: * #+ # | 


t+ &£ & & & 
Issuance of Certificate 


(a)(1) The Authority [Board] shall issue a certificate authorising © 
the whole or any part of the transportation covered by the application, 
4¢ it finds that the applicant is fit, willing, and able to perforn 
such transportation properly, and to conform to the provisions of this 
Act and the rules, regulations, and requirements of the Authority 
[Board] hereunder, and that such transportation is required by the 
public convenience and necessity;. otherwise such application shall be 
denied, ; 

(2) In the case of an applicatien for a certificate to engage in 
temporary air trensportation, the Authority [Board] may issue a certif- 
dicate authorising the whole or any part thereof for such limited peri- 
ods as may be required by the public convenience and necessity, if it 
finds that the applicant is fit, willing, and able properly to perform 
such transportation and to conform to the provisions of this Act and 
the rules, regulations, and requirements of the Authority 
hereunder, | 

%* & & & & 
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CLASSIFICATION AND EXEMPTION OF CARRIERS 
Classification 


Sec, 16. [52 Stat. 100k, 9 U.S.C. 496] (a) The Authority [Board] 
may from time to time establish such just and reasonable classifications 
or groups of air carriers for the purposes of this title as the nature 
of the services performed by such air carriers shall require; and sach 
just and reasonable rules, and regulations, pursuant to and consistent 
with the provisions of this title, to be observed by each such class or 
‘group, as the Authority [Board] finds necessary in the public interest. 


Exemptions 


(b) (1) The Authority [Board], from time to time and to the extent 
necessary, may (except as provided in paragraph (2) of this subsection) 
exempt from the requirements of this title or any provision thereof, or 
any rule, regulation, term, condition, or limitation prescribed there- 
under, any air carrier or class of air carriers, if it finds that the 
enforcement of this title or such provision, or such rule, regulation, 
term, condition, or limitation is or would be an undue burden on such 
air carrier or class of air carriers by reason of the limited extent 
of, or unusual circumstances affecting, the operations of such air car= 
rier or class of air carriers and is not in the public interest. 

(2) The Authority [Board] shall not exempt any air carrier from any 
provision of subsection (1) of section 01 of this title, except that 
(A) any air carrier not engaged in scheduled air transportation, and 
(B), to the extent that the operations of such air carrier are con- 
ducted during daylight hours, any air carrier engaged in scheduled air 
transportation, may be exempted from the provisions of paragraphs (1) 
and (2) of such subsection if the Authority [Board] finds, after notice 
and hearing, that, by reason of the limited extent-of, or unusual cir= 
cumstances affecting, the operations of any such air carrier, the en- 
forcement of such paragraphs is or would be such an undue burden on 
such air carrier as to obstruct its development and prevent it from 
beginning or continuing operations, and that the exemption of such air 
carrier from such paragraphs would not adversely affect the public - 
interest: Provided, That nothing in this subsection shall be deemed 
to authorize the Authority [Board] to exempt any air carrier from any 
requirement of this title, or any -provision thereof, or any rule, regu- 
lation, term, condition, or limitation prescribed thereumder which 
provides for maximum flying hours for pilots or copilots. 


+ &£ & & & 
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THE PRESIDENT OF THE UNITED STATES 


Sec. 801. [52 Stat. 1014, h9 U.S.C. 601] ‘The issuance, denial, 
transfer, amendment, cancellation, suspension, or revocation of, and 
the terms, conditions, and limitations contained in, any certificate 
authorising an air carrier to engage in overseas or foreign air trans- 
portation, or air transportation between places in the same Territory 
or possession, or any permit issuable to any foreign air carrier under 
section 02, shall be subject to the approval of the President. Copies 
of all applications in respect of such certificates and permits shall be 
transmitted to the President by the Authority [Board] before hearing 
thereon, and all decisions thereon by the Authority [Board] shell be sub- 
mitted to the President before publication thereof, This section shall 
not to the issuance or denial of any certificate issuable under 
section )01(e) or any permit issuable under section }02(c) or to the 
original terms, conditions, or limitations of any such certificate or 
permit. | 


t+ &£ & & | 
JUDICIAL REVIEW OF AUTHORITY'S ORDERS 
Orders of Authority Subject to Review 
— 1006. [52 Stat. 102h, as amended by 63 Stat. 107, 9 U.S.C. 


* *© & & 


Findings of Fact by Authority Conclusive 


(e) The findings of factsby the Authority, if supported by substan- 
tial evidence, shall be conclusive. No objection to an order of the 
Authority shall be considered by the court unless such objection shall 
have been urged before the Authority or, if it was not so urged, unless 
there were reasonable grounds for failure to do so. 


* &¢ & & & 
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United States Court of Appeals 


FOR THE Disteicr or Cotumsm Crecorr. 


Pan Amentcan Worip Airways, Inc., 
Petitioner, 


8. No. 14,497 


Crvm Arronavtics Boarp, 
Respondent. 


Petition of Pan American World Airways, Inc. for 
Review of Order of the Civil Aeronautics Board, 


Serial No, E-12519. 


To rHe HonogaBLe JUDGES oF THE Unrrep Srates Court 
or APPEALS FOR THE Disraict or CotumsBima CIRCUIT: 


Your petitioner, Pan American World Airways, Inc. 
(hereinafter referred to as ‘‘Pan American’’), respectfully 
petitions for review of Order Serial No. E-12519 of the 
Civil Aeronautics Board (hereinafter referred to as the 
‘‘Board’’) in the matter of the application of Seaboard & 
Western Airlines, Inc. for an exemption order pursuant 
to Section 416(b) of the Civil Aeronautics Act of 1938, as 
amended, Docket No. 9264, entered May 16, 1958. A copy 
of this order, including the dissent by the Vice Chairman of 
the Board, is attached as Appendix A. 


1. Pan American is a corporation organized and exist- 
ing under the laws of the State of New York, with its prin- 
cipal office at 135 East 42nd Street, New York 17, New York. 
Its principal business is that of an air carrier engaged in 
performing transportation by air of persons, property and 
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Petition of Pan American World Airways, Inc. for 
Review of Order of the Civil Aeronautics Board, 
Serial No. E-12519. 


mail under certificates of public convenience and necessity 
issued by the Board pursuant to the provisions of Section 
401 of the Civil Aeronautics Act of 1938, 49 U.S. C., Section 
481 (hereinafter referred to as the ‘‘Act’’), including such 
transportation between the United States and Hurope. 
Such transatlantic operations are conducted by one of the 
principal operation divisions of Pan American, called the 
‘¢ Atlantic Division.’’ 


Tre Srarore INVOLVED aND THE OnvEE SovucutT 
TO BE REVIEWED. 


2. The order sought to be reviewed granted a petition 
of Seaboard & Western Airlines, Inc. (hereinafter referred 
to as ‘‘Seaboard’’) for an exemption from the provisions of 
Section 401 of the Act, as would otherwise prohibit Sea- 
board from engaging in the transportation of United States 
mail and foreign transit mail* by air between New York 
City, N. Y., Philadelphia, Pa., and Baltimore, Md., on the 
one hand, and various cities in Europe on the other. This 
order purported to be issued under authority of Section 
416(b) of the Act, which permits the Board to 


‘‘exempt from the requirements of this title or any 
provision thereof, or any rule, regulation, term, con- 
dition, or limitation prescribed thereunder, any air 
carrier or class of air carriers, if it finds that the 
enforcement of this title or such provision, or such 
rule, regulation, term, condition, or limitation is or 
would be an undue burden on such air carrier or 
class of air carriers by reason of the limited extent 
of, or unusual circumstances affecting, the operations 


* The right to carry foreign transit mail is of minor importance 
relative to the right to carry U. S. mail, and is inherent in such right. 
For convenience, we will hereinafter refer to both as “U. S. Mail”. 
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Petition of Pan American World Airways, Inc. for 
Review of Order of the Civil Aeronautics Board, 
Serial No. E-12519. 


of such air carrier or class of air carriers and is not 
in the public interest.’’ 


3. Seaboard is an air carrier authorized by a temporary 
certificate of public convenience and necessity to engage 
in foreign air transportation with respect to property 
between the points set forth in paragraph 2 above. Said 
certificate was approved by the President of the United 
States on June 16, 1955, to continue in effect for a period 
of five years* (CAB Order No. E-9311). Seaboard had not 
applied for authorization to carry United States mail and, 
as the Board has specifically determined, authorization to 
carry property does not include authorization to carry U.S. 
mail (Order No. E-8768, November 18, 1954). 


4, In recommending to the President, by a divided vote, 


that Seaboard be granted a certificate to engage in foreign 
air transportation with respect to property, the Board 
noted the possibility that 


‘*scheduled all-cargo service by an independent 
carrier may not prove to be economically feasible. 
This, however, is something that can be determined 
only by actual experience. Since the service will not 
be subsidized, it becomes a matter for the new carrier 
and its shareholders to determine whether as a 
matter of business judgment it desires to venture 
its capital in this enterprise. All of the applicants 
are fully aware of the attendant risks, and all are 
actively seeking the opportunity to prove the eco- 
nomic feasibility of this venture’’ (Order No. E-9311, 
p. 14). 


* ’g application had previously been denied (Order No. 
E-6416, approved the President on May 10, 1952). 
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Petition of Pan American World Airways, Inc. for 
Review of Order of the Civil Aeronautics Board, 
Serial No. E-12519. 


The intervenors in that certificate proceeding, including 
your petitioner, had contended that scheduled all-cargo 
service by an independent carrier would not prove to be 
economically feasible, and by the above-quoted language 
the Board made clear that Seaboard, the successful appli- 
cant, which predicted profitable all-cargo service, accepted 
such a certificate, not including the right to carry United 
States mail, at its own risk. 


5. On February 7, 1958, Seaboard filed with the Board 
an application (assigned Docket No. 9252) for amendment 
of its certificate to authorize the carriage of the U. S. mail 
on a non-subsidy, service rate basis. This was the first 
application ever filed by Seaboard for authority to carry 
mail. At the same time, Seaboard moved the Board for 
expeditious hearing on said application. 


6. Subsequently, by application dated February 13, 
1958, assigned Docket No. 9264, Seaboard applied for an 
exemption order which would authorize it to carry U. S. 
mail pending action by the Board on its certificate appli- 
cation. Its principal contention in support of its applica- 
tion was that it was a foregone conclusion that, under 
Board policy, the Board would ultimately grant its appli- 
cation for an amendment of its certificate, and that the 
necessity to await such action constituted an undue burden 
on Seaboard and was not in the public interest. Pan Ameri- 
can filed an answer in opposition to Seaboard’s application 
for an exemption order, as did Trans World Airlines, Inc. 
(hereinafter referred to as ‘‘TWA’’), another air carrier 
authorized by certificate of public convenience and necessity 
to engage in the performance of transportation by air of 
persons, property and mail, between the United States and 
various points in Europe, and by these answers they showed 
that Seaboard was in error in its contention as to Board 
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Petition of Pan American World Airways, Inc. for 
Review of Order of the Civil Aeronautics Board, 
Serial No. E-12519. 


policy and that in any event there was no legal or factual 
basis for the granting of an exemption. Various other 
documents were filed by the parties from time to time,® 
culminating in the order of the Board, review of which is 
requested herein. 


7. By said order, the Board granted Seaboard’s motion 
for expedited hearing on its application in Docket No. 9252 
for amendment of its certificate to authorize carriage of 
U. S. mail, and granted its application in Docket No. 9264 
for an exemption order authorizing carriage of U. S. mail 
pending final disposition by the Board of Seaboard’s appli- 
cation for amendment of its certificate. The Vice Chairman 
of the Board dissented on the ground that the exemption 
was not in the public interest and was of doubtful legality. 
The Board’s exemption order was not submitted to or 


approved by the President of the United States. 


8. The principal and virtually the sole basis for the 
Board’s order granting the exemption application was its 
finding that Seaboard was in a critical financial condition, 
that its very existence was in jeopardy because of recent 
and current operating losses, and that mail revenue ‘‘will 
be of material assistance to the carrier in improving its 
working capital position and in supporting its cargo oper- 
ations’’.** Seaboard itself never contended, at least in any 
public document, that it was in such a serious financial con- 
dition, and just one week before the Board entered its 
exemption order, Seaboard contracted to purchase stock 
in a foreign airline for $1,400,000 to be paid (on call of the 


* Not all of these appear to have been considered by the Board. 


** The Board also made casual reference to the possibility 
postal service might be improved, but the Post Office Department did 
not support Seaboard’s application. See letter dated March 6, 1958, 
attached hereto as Ap’ B. 
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seller) on or before November 30, 1958.* Although the 
Board found that U. S. mail revenue made possible by the 
exemption would be of material assistance to Seaboard, it 
went on to make the palpably contradictory finding that the 
loss of any mail revenue Seaboard might obtain as a result 
of the exemption would have ‘‘no substantial adverse 
effect’? upon Pan American and TWA. Also, although the 
Board referred to financial reports filed with it by all air 
carriers to support its finding with respect to Seaboard’s 
financial condition, the Board ignored the even more serious 
financial condition of Pan American and TWA, also shown 
by reports to the Board and to which both carriers had 
referred. Whereas the Board was concerned with Sea- 
board’s operating loss of $2,900,000 from October 1, 1957 
through February 28, 1958, it made no reference to the much 
greater losses of Pan American and TWA during that same 
period,** all as shown by reports filed with the Board and 
specifically called to the Board’s attention by Pan Ameri- 
can. During the twelve months ended March 31, 1958, Pan 
American and TWA received $12,991,000 as compensation 
for the carriage of U. S. mail between the United States 
and transatlantic areas, and the exemption granted to Sea- 
board enables it to compete for virtually all such mail. 
Although the Board also found that the exemption would 
not ‘‘burden the Federal Treasury’’, such finding ignores 
the facts that Pan American has pending before the Board 
a proceeding for the fixing of subsidy, and that diversion 


* Seaboard’s application to the Board for Disclaimer of Jurisdiction 
or Approval of such purchase was submitted to the Board on May 14, 
1958 (Docket No. 9555). 


** Pan American’s Atlantic Division sustained an o ting loss of 
ee 000 and TWA’s International Division a loss of $5,382, coat during 

e period October 1957 through February, 1958. In March they sus- 
fads additional losses of $873,000 and $1,099,000, respectively. For 
total system operations of both companies, the operating losses for the 
six month period ended March 1958 were $10,060,000 and $18,416,000, 
respectively. Neither company currently receives any idy. 
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of any U.S. mail revenue from Pan American will increase 
its need for subsidy by an equivalent amount. 


9. Pan American seeks review of Board Order No. 
E-12519 only insofar as said order authorized Seaboard to 
earry U. S. mail by exemption, pending final disposition 
of Seaboard’s application for amendment of its certificate 
of public convenience and necessity. 


JURISDICTION. 


10. Jurisdiction of this Court is invoked under Sec- 
tion 1006 of the Civil Aeronautics Act, 49 U.S. C., Section 
646, and Section 10 of the Administrative Procedure Act, 
5 U.S. C., Section 1009. 


Grounps on Wuicn Review Is Soucur. 


11. Petitioner prays for review of the aforesaid order 
of the Board on the grounds that said order is arbitrary, 
capricious, an abuse of discretion, and otherwise not in 
accordance with law; that it is contrary to petitioner’s con- 
stitutional rights; that it is in excess of the Board’s statu- 
tory authority and short of petitioner’s statutory rights ; 
that it is made without observance of the procedure required 
by law, and unsupported by substantial evidence; and that 
it is in violation of Section 5 of the Administrative Proce- 
dure Act, 5 U.S. C., Section 1004, Sections 401, 416 and 801 
of the Civil Aeronautics Act, 49 U. S. C. Sections 481, 496 
and 601, and the Fifth Amendment of the Constitution. 
Without limitation of the foregoing, petitioner alleges that 
the Board erred in the following respects, among others: 


A. The exemption authorization granted Seaboard by 
the order sought to be reviewed is in effect a temporary 
amendment of Seaboard’s certificate of precisely the same 
sort for which Seaboard has applied in Docket No. 9259. 
There was no legal or factual justification for the Board 
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to proceed under Section 416(b) of the Act relating to 
exemption, on a matter which should initially be heard by 
the Board under Section 401, and which must be submitted 
to the President under Section 801. 


B. The Board’s findings are legally and factually inade- 
quate to support issuance of an exemption under Section 
416(b) of the Act. Under the scheme of the Act, it is not 
an undue burden on an applicant for authority to be required 
to prosecute and await the outcome of a certificate proceed- 
ing. The exemption authority granted by the Board, far 
from being limited in extent, gave Seaboard access to a 
whole new class of traffic and revenue, equivalent to almost 
$13,000,000 a year, which greatly exceeds Seaboard’s total 
gross revenues from the carriage of property under its 
certificate. That Seaboard has sustained losses and may 
be in serious financial condition—something which it never 
alleged—is not an unusual situation, both because it was 
recognized as a risk which must be borne by Seaboard, 
and because the entire air transportation industry, includ- 
ing Pan American, is going through a critical financial 
period. The Board’s finding as to the public interest con- 
sists of bare and empty words, which ignore the adverse 
effect of the exemption on far more important aspects of 
the public interest. 


©. To the extent that the Board purported to make 
findings prerequisite to the granting of an exemption under 
Section 416(b) of the Act, such findings were unsupported, 
contrary to known facts, and otherwise arbitrary, capricious 
and an abuse of discretion. 


Prayer FOR RELIEF. 


WHEREFORE, petitioner respectfully prays: 


1. That a copy of this petition be served on the Civil 
Aeronautics Board and that a transcript of the record upon 
which the said Order Serial No. E-12519 was entered be 
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certified and filed by the Board in this Court, in accord- 
ance with the Civil Aeronautics Act; 

2. That this Court review the said order; 

3. That upon review this Court set aside the said order; 

4. That petitioner have such other, further and dif- 
ferent relief as to this Court may seem just and proper. 


Respectfully submitted, 


Henry J. Frrenpiy 


Roszert C. BakNagp 


Cieazy, Gorriies, Frrenpiy & Bax, 
Southern Building, 
Washington 5, D. C., 

Attorneys for Petitioner. 


E.rav Scuorr 


Pan American World Airways, Inc., 
135 East 42nd Street, 
New York 17, New York, 

Of Counsel. 


May 28, 1958. 


Nore: Appendia A to the petition is C.A.B. Order No. 
E-12519, reproduced, infra, at p. 105. 


Appendix B to the petition is the Post Office Department 
letter of March 6, 1958, reproduced, infra, at p. 76. 
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UNITED STATES COURT OF APPEALS 


For THe Disraict or CoLumMB4. 


Trans Wortp Aries, Inc., 
Petitioner, 


against 


Crvm Axrronavrics Boagp, 
Respondent. 


Petition of Trans World Airlines, Inc. for Review 
of Order of the Civil Aeronautics Board. 


To THE HonoRaBLE THE JUDGES OF THE Unrrep States Court 
oF APPEALS FOR THE District or CoLUMBIA: 


Petitioner, Trans World Airlines, Inc. (TWA), respect- 
fully shows: 


1. Petitioner is and at all times hereinafter mentioned 
was a corporation duly organized and existing under the 
laws of the State of Delaware. 


2. Petitioner is an air carrier engaged in the transpor- 
tation of persons, property and mail by aircraft between 
various points in the United States and between the United 
States and points in Europe, Africa and Asia, pursuant to 
certificates of public convenience and necessity issued to it 
under the Civil Aeronautics Act, 52 Stat. 977, as amended, 
49 U.S. C. §401 (hereinafter called the ‘‘Act?’). 


3. Petitioner seeks review of Order No. E-12519 of the 
Civil Aeronautics Board (hereinafter called the ‘‘Board’’) 
adopted by the Board on May 16, 1958, to the extent that it 
purports to grant an ‘‘exemption’’ to Seaboard & Western 
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Airlines, Inc. (hereinafter called ‘‘Seaboard’’) in Docket 
No. 9264, entitled ‘‘In the matter of the application of 
Seaboard & Western Airlines, Inc. for an exemption order 
pursuant to Section 416(b) of the Civil Aeronautics Act of 
1938, as amended.’? The exemption authorizes Seaboard 
to carry the mail without any certificate of convenience and 
necessity authorizing such transportation and while a pro- 
ceeding to obtain such authority is pending before the 
Board in Docket No. 9252. 


NATURE OF THE PROCEEDINGS aS TO WHICH 
Review Is Soveut. 


4. On or about May 19, 1954, the Board granted Sea- 
board, subject to Presidential approval, a temporary cer- 
tificate of public convenience and necessity to ‘‘engage in 


foreign air transportation with respect to property”? only, 
and not including the transportation of mail. The President 
did not approve the grant of the Certificate until June 16, 
1955. A copy of said Temporary Certificate is annexed 
hereto as Exhibit A and made a part hereof. 


5. By application dated February 7, 1958 in Docket No. 
9252 Seaboard requested an amendment to its Certificate so 
as to authorize it to carry United States and foreign transit 
mail. On the same date Seaboard filed in Docket No. 9252 
a motion requesting that its application for the amendment 
be given expeditious treatment and be heard in advance of 
other matters pending before the Board. Order No. B-12519 
also grants this motion for expedited action, but no review 
is sought of this portion of the Order. 


6. By application dated February 13, 1958 in Docket 
No. 9264 Seaboard requested exemption from Section 401 
of the Civil Aeronautics Act so as to authorize it to carry 
United States and foreign transit mail without any certif- 
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icate. On or about March 1, 1958, TWA filed an answer 
in opposition to this exemption application, and requested. 
a hearing. 


7. On May 5, 1958 Seaboard made a motion in Docket 
No. 9264 for ‘‘expeditious action’’ on its exemption appli- 
cation. On May 14, 1958 TWA advised the Board of its 
opposition to this motion. 


8. On May 16, 1958 the Board issued Order No. E-12519, 
here sought to be reviewed and set aside. Said Order 
provides that ‘‘Seaboard be and is hereby temporarily 
exempted from the enforcement of Section 401 of the Act 
insofar as Seaboard would otherwise be prevented from 
carrying United States and foreign transit mail on a 
nonsubsidy service rate basis.”’ 


9. No testimony was taken or hearings held in con- 
nection with Seaboard’s application for an exemption in 
Docket No. 9264 or for an amendment to its Temporary 
Certificate in Docket No. 9252. 


Facrs Uron Wuice Venus 1s Basen. 


10. This petition is filed pursuant to Section 1006 of 
the Act, 49 U. S. C. §646, and Section 10 of the Adminis- 
trative Procedure Act, 60 Stat. 237, 248, 5 U. S. C. 
§§1001, 1009. 


11. Section 1006 of the Act provides, among other 
things, that any order issued by the Board shall be subject 
to review by the United States Court of Appeals for the 
District of Columbia on petition filed within sixty days 
after the entry of such order by any person disclosing a 
substantial interest therein. Section 10 of the Adminis- 
trative Procedure Act reaffirms the method and manner 
of review provided for in the Civil Aeronautics Act. 


12. Petitioner is directly affected by the Board’s order 
in question and has a substantial interest therein. TWA 
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holds certificates of public convenience and necessity 
authorizing it to engage in air transportation of persons, 
property and mail on Routes 2 and FAM-27. Under the 
latter certificate it carries United States and foreign transit 
mail between the United States and Shannon, London, 
Paris, Frankfurt, Geneva and Zurich, all of which are 
served by Seaboard’s all-cargo services. In the twelve 
months ended September 30, 1957, TWA/’s transatlantic 
operations achieved an operating profit of less than 
$500,000. Its United States mail revenues for the same 
period were $5,227,000. Mail to and from the points served 
by Seaboard accounted for 68% of the United States mail 
ton miles carried by TWA in 1956, the last full year for 
which complete figures are available, and TWA believes 
that there has been no substantial change in this proportion. 
Under these circumstances, the exemption order necessarily 
means diversion of an important part of TWA’s United 
States mail revenues to Seaboard, and the loss from such 
diversion could never be recovered by TWA. 


Txe Grounps on Wace Rewer 1s Sovucur. 


13. Section 401 of the Act provides, among other things, 
that no air carrier shall engage in any air transportation 
unless there is in force a certificate of public convenience 
and necessity authorizing it to engage in such transporta- 
tion and that each such certificate shall specify the service 
to be rendered by such air carrier. Section 801 of the Act 
provides: 


‘*The issuance, denial, transfer, amendment, can- 
cellation, suspension, or revocation of, and the terms, 
conditions, and limitations contained in, any certifi- 
cate authorizing an air carrier to engage in over- 
seas or foreign air transportation, or air transpor- 
tation between places in the same Territory or pos- 
session, or any permit issuable to any foreign air 





14 


Petition of Trans World Airlines, Inc. for Review 
of Order of the Civil Aeronautics Board. 


carrier under section 402, shall be subject to the 
approval of the President. Copies of all applications 
in respect of such certificates and permits shall be 
transmitted to the President by the Authority 
[Board] before hearing thereon, and all decisions 
thereon by the Authority [Board] shall be submitted 
to the President before publication thereof. This 
section shall not apply to the issuance or denial of 
any certificate issuable under section 401(e) or any 
permit issuable under section 402(¢) or to the orig- 
inal terms, conditions, or limitations of any such 
certificate or permit.’’ 


14. Seaboard’s temporary Certificate of public con- 
venience and necessity as approved by the President pur- 
suant to Section 801 of the Act, on June 16, 1955, limits 
Seaboard’s authority to the transportation of property, not 


including United States and foreign transit mail. The 
Board is without power to authorize Seaboard to engage 
in overseas or foreign transportation of such mail without 
prior approval of the President pursuant to Section 801 
of the Act. 


15. The Board is without power to authorize Seaboard 
to engage in transportation of United States and foreign 
transit mail unless and until a certificate of public con- 
venience and necessity is issued to Seaboard pursuant to 
Section 401 of the Act. 


16. In any event, issuance of the exemption order was 
unwarranted by Section 416(b) of the Act under the facts 
existing here: 


(a) The findings do not support the conclusions that 
the enforcement of the requirement of certification under 
Section 401 of the Act would be an ‘‘undue burden’’ on 
Seaboard ‘‘by reason of the limited extent of, or unusual 
circumstances affecting, the operations of?’ Seaboard and 
is ‘‘not in the public interest.”? 
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(b) There is no rational or lawful basis for findings 
to support a conclusion of such ‘‘undue burden” or such 
“‘public interest’? which are statutory prerequisites to the 
granting of exemptions under said Section 416(b). 


17. The Board’s Order was made without observation 
of the procedures required by law, in that, among other 
things, the Order was entered without a hearing as required 
by the Civil Aeronautics Act, the Administrative Procedure 
Act, and the Constitution of the United States. 


WneneForE, petitioner respectfully prays that this 
Court review the said Order of the Board, and upon such 
review set aside the Order and order further proceedings 
by the Board in conformity with the decision of this Conrt, 
and that petitioner have such other, further and different 
relief as to the Court may seem just and proper. 


Dated: May 29, 1958, 


Trans Wortp Arurezs, Inc., 
Petitioner. 


By Georcz A. Spares, 
25 Broadway, 
New York 4, N. Y., 


Wuium Caverty, 
206 Tower Building, 
14th and K Streets, N. W., 
Washington 5, D. C., 


Attorneys for Petitioner. 


CHaDBouRNE, Parke, Wurreswe & Wotrr, 
25 Broadway, 
New York 4, N. Y., 
of Counsel. 
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Issued pursuant to 
Order No. E-9311 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
Wasurincton, D. C. 


Temporary Certificate of Public Convenience 
and Necessity. 


Seasoarp & Western Aruines, Inc. 


is hereby authorized, subject to the provisions hereinafter 
set forth, the provisions of Title IV of the Civil Aeronautics 
Act of 1938, as amended, and the orders, rules and regula- 
tions issued thereunder, to engage in foreign air transpor- 
tation with respect to property, as follows: 


Between the co-terminal points New York, New 
York; Philadelphia, Pennsylvania; and Baltimore, 
Maryland; intermediate points in Newfoundland, 
Canada; and Ireland; and (a) beyond Ireland, inter- 
mediate points in the United Kingdom; The Nether- 
lands; Belgium; and Western Germany, and a 
terminal point in Western Germany; and (b) beyond 
Ireland, intermediate points in France and Switzer- 
land, and a terminal point in Switzerland, 


to be known as Route No. 119. 

The approved service plan designating the specific points 
to be served by the holder within each area described above 
shall be determined in accordance with such procedure as 
may from time to time be prescribed by the Board. 
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The service herein authorized is subject to the following 
terms, conditions and limitations; 


(1) Notwithstanding any other provisions of this 
certificate, the holder shall at all times conduct its 
operations in accordance with all treaties and agree- 
ments between the United States and other countries, 
and the exercise of the privileges granted by this 
certificate shall be subject to compliance with such 
treaties and agreements and to any orders of the 
Board issued pursuant thereto, or for the purpose 
of requiring compliance with, such treaties and 
agreements. 


(2) The holder shall render service to and from 
each of the points in the approved service plan as 
fixed from time to time and to and from each of the 
points named specifically herein, except as tempo- 
rary suspensions of service may be authorized by 
the Board; and shall not render service to any point 
not included in the approved service plan as fixed 
from time to time or not included among the points 
named specifically herein. The holder may begin or 
terminate, or begin and terminate, trips at points 
short of terminal points. 


(3) Upon compliance with such procedure as 
may be prescribed by the Board, the holder may 
regularly serve a point authorized to be served pur- 
suant to the approved service plan as fixed from time 
to time, through any airport convenient thereto, and 
may render scheduled nonstop service omitting one 
or more of the intermediate points authorized to be 
served pursuant to the approved service plan as 
fixed from time to time. 


(4) The exercise of the authority granted herein 
shall be subject to there being first obtained from 
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the appropriate foreign government such operating 
rights as may be necessary. 


The exercise of the privileges granted by this certificate 
shall be subject to such other reasonable terms, conditions 
and limitations required by the public interest as may from 
time to time be prescribed by the Board. 

This certificate shall be effective sixty days after the 
date of its approval by the President of the United States, 
and shall continue in effect for a period of five years: Pro- 
vided, however, That prior to the date on which the certifi- 
cate would otherwise become effective the Board, either 
on its own initiative or upon the timely filing of a petition 
or petitions seeking reconsideration of the Board’s order 
of May 19, 1954 (Order No. E-9311), insofar as such order 
authorizes the issuance of this certificate, may by order or 
orders extend such effective date from time to time. 


In Wrirxess Wxene0r, the Civil Aeronautics Board has 
caused this certificate to be executed by its Chairman and 
the seal of the Board to be affixed hereto, attested by the 
Secretary of the Board, on the 19th day of May, 1954. 


/s/ CHan GuENEY 
Cuan GURNEY 
Chairman 
(Sea) 
ATTEST : 
/s/ M. C. Mutziican 
Secretary 

Tre Wuire House 
APPROVED: 


/s/ Dwicur D. ErsenHower 


June 16, 1955 
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IN THE 
UNITED STATES COURT OF APPEALS 
For tae Disraicr or Cotumsmu Crecorr. 


Pan American Wortp Armways, Inc., 
Petitioner, 


vs. No. 14,497 


Civ. AzRoNavTiIcs Boarp, 
Respondent. 


Motion for Leave to Intervene—Seaboard. 


To tHe Honorasre Jupees or tHe Uniren States Courr or 
APPEALS FOR THE District or Cotumsra Orecurr: 


Seaboard & Western Airlines, Inc., hereinafter referred 
to as ‘‘Seaboard’’, moves this Court, pursuant to Rule 
38 (f) of the General Rules of the United States Court of 
Appeals, for leave to intervene and become a party to the 
above entitled proceeding. In support thereof, Seaboard 
alleges the following: 


(1) Seaboard is a Delaware Corporation and an air car- 
rier holding a certificate of public convenience and necessity 
under Section 401 of the Civil Aeronautics Act of 1938, as 
amended, authorized to and engaging in the air transporta- 
tion of property between New York and points in Europe. 


(2) Pan American World Airways, Inc., hereinafter 
referred to as ‘‘Pan American’’, is a Delaware Corporation 
and an air carrier holding a certificate of public convenience 
and necessity under Section 401 of the Civil Aeronautics 
Act of 1938, as amended, authorized to and engaging in the 
air transportation of passengers, property and mail 





20 
Motion for Leave to Intervene—Seaboard. 


between, inter alia, New York and points in Europe served 
by Seaboard. 


(3) By its application filed 7 February 1958 with the Civil 
Aeronautics Board, Seaboard requested amendment of its 
certificate to authorize it to carry mail, and on 13 February 
1958, applied for temporary authority, by way of exemption, 
from Section 401 of the Act, to carry mail pending Board 
action on its application for amendment of its certificate. 


(4) By its Order No. E-12519 dated 16 May 1958, and 
effective on that date, the Board granted Seaboard’s interim 
mail exemption application, thereby authorizing Seaboard 
to carry United States mail pending final Board action on 
Seaboard’s certificate amendment application, between New 
York and the European points referred to above. 


(5) Both Pan American and Seaboard are entitled to be 
paid by the Post Office Department for any mail transported 


by them. 

(6) Pan American has petitioned this Court to review 
the aforesaid order of the Civil Aeronautics Board and to 
set the same aside. 


(7) Seaboard has a substantial property and financial 
interest in the subject matter of this proceeding. This 
interest will be effected by orders entered in this proceeding 
and Seaboard will not be adequately represented by any 


other party. 
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Wuezerorz, Seaboard prays that it be permitted to 
intervene and to become a party to this proceeding. 


Respectfully submitted, 


Harpy K. Mactay, 
Water D, Hansen, 
1317 F Street, N. W., 
Suite 408, 
Washington 4, D. C., 
Attorneys for Seaboard & 
Western Airlines, Inc. 


Doveias M. Amann, Esq., 
25 Broad Street, 
New York 4, New York, 
General Counsel Seaboard & 
Western Airlines, Inc. 


2 June 1958 


Nore: A Motion for Leave to Intervene, identical in 
substance, was filed on June 9, 1958 by Seaboard & Western 
Airlines, Inc. in Trans World Airlines, Inc. v. Civil Aero- 
nautics Board, No. 14506, and was granted by the same 
Order of this Court that consolidated the two proceedings. 
Said order is reproduced immediately below. 
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UNITED STATES COURT OF APPEALS 


For tHe District or CotumsBia Crecult. 


April Term, 1958 


No. 14,497 


Pan Amegican Worip Arways, INc., 
Petitioner, 
v. 


Crvm Arronavtics Boarp, 
Respondent. 


No. 14,506 


Trans Wortp Armuiess, Inc., 
Petitioner, 
v. 


Crvm Arronavrics Boazp, 
Respondent. 


Before: 


Bazeton, Dananer, and Burcer, 
Circuit Judges, in Chambers. 


Order Granting Leave to Intervene and Consolidating 
Cases. 


Upon consideration of the motions of Seaboard and 
Western Airlines, Inc., for leave to intervene in the above 
cases, for leave to file an answer to the motions for stay 
and for leave to participate in the oral argument on the 
motions for stay, and it appearing that the answer to the 
motions for stay has been lodged with the Clerk, it is 


OxpERED by the Court that the aforesaid motions of Sea- 
board and Western Airlines be, and they are hereby, 
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Consolidating Cases. 


granted and that the Clerk be, and he is hereby, directed to 
file the answer to the motions for a stay. 


It is FurrHer Oxperep by the court, sua sponte, that the 
above cases be, and they are hereby, consolidated for pur- 
poses of a single joint appendix and for oral argument. 


Tated: June 13, 1958. 
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UNITED STATES COURT OF APPEALS 


For rae Disraict or CotumsBm Crecurr. 


April Term, 1958 


No. 14,497 


Pan American Wortp Airways, Inc., 
Petitioner, 
v. 


Crvm Axronavtics Boanp, 
Respondent, 


Szasoarp & Western Areuinzs, Inc., 
Intervenor. 


No. 14,506 


Trans Wortp Aretigs, Inc., 
Petitioner, 
v. 


Crvm Axrronavutics Boarp, 
Respondent, 


Seapoarp & Western Armies, Inc., 
Intervenor. 


Before: Bunezr, Circuit Judge. 
Prehearing Order. 


These cases came on for prehearing conference before 
me and counsel having orally stipulated that they are com- 
pletely familiar with the issues and are willing to proceed 
and brief the cases without a stipulation as to the issues 
and counsel for Trans World Airlines, Inc., having pro- 
posed a briefing schedule which will have these cases ready 
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for hearing in September 1958, and counsel for intervenor 
and respondent having agreed to that schedule, and as I 
am of the view that an early hearing is desirable, it is 


Oxpezep that the time for filing briefs in these cases be, 
and it is hereby, scheduled as follows: 


Petitioners’ briefs shall be filed by July 25, 1958; 


Respondent’s and intervenor’s briefs shall be filed by 
August 25, 1958; 


Reply briefs and the joint appendix shall be filed by 
September 8, 1958, 


In order to assist counsel in meeting this schedule a 
single copy of each brief may be filed in typewritten form 
on the date set, to be followed by printed brief as soon as 
possible. All briefs are to be personally served upon other 
counsel in these cases on the date briefs are filed. No 
extensions of time to file briefs or the joint appendix will 
be granted except upon extraordinary and unforeseeable 
cause shown. 


It is Forraer Oxprrep that these cases shall be sched- 
uled for hearing on September 10, 1958, or the first date 
thereafter on which the business of this court will permit 
argument on these cases. 


Dated: June 30, 1958 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
Wasxurreror, D. C. 


Ix THE Martrer or THE APPLICATION OF 
Seasoarp & WestTEeRN Areuines, Inc., 
for amendment of its certificate of 
public convenience and necessity un- 
der Section 401 of the Civil Aeronan- 
tics Act of 1938, as amended. 


Docket No. 9252. 


Application of Seaboard & Western Airlines, Inc., for 
Amendment of Certificate of Public Convenience 


and Necessity. 


Seaboard & Western Airlines, Inc., applicant herein, 
presents this application to amend its certificate of public 
convenience and necessity pursuant to Section 401 of the 
Civil Aeronautics Act of 1938, as amended. 


(1) Applicant is a corporation organized and existing 
under the laws of the State of Delaware, maintaining its 
principal place of business at 80 Broad Street, New York, 
4, New York. 


(2) Applicant is a citizen of the United States of 
America within the meaning of Section 1(13) of the Act, 
being a corporation created under the laws of the State of 
Delaware, all of its officers and directors being citizens of 
the United States and more than seventy-five percent of its 
voting interest being owned by persons who are citizens of 
the United States. 


(3) Applicant is an air carrier authorized by a certifi- 
cate of public convenience and necessity under Section 401 
of the Civil Aeronautics Act of 1938, as amended, to engage 
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Application of Seaboard & Western Airlines, Inc., for 
Amendment of Certificate of Public Convenience 
and Necessity. 


in foreign air transportation of property and of mail of 
countries other than the United States over Route 119 as 
follows: 


Between the co-terminal points New York, New 
York; Philadelphia, Pennsylvania; and Baltimore, 
Maryland; intermediate points in Newfoundland, 
Canada; and Ireland; and (a) beyond Ireland, inter- 
mediate points in The United Kingdom; The Nether- 
lands; Belgium; and Western Germany; and (b) 
beyond Ireland, intermediate points in France and 
Switzerland, and a terminal point in Switzerland. 


(4) Applicant applies for an amendment of its certifi- 
cate to include the carriage of United States and Foreign 
Transit mail on a non-subsidy, service-rate basis. 


(5) Service will be provided with suitable aircraft now 
owned or to be acquired by applicant. 


(6) A map showing the route over which Seaboard 
seeks authority to carry mail will be filed as an amendment 
to this application or prepared as an exhibit to be submitted 
as evidence at the hearing. 


Wuenrerorg, Seaboard & Western Airlines, Inc., respect- 
fully prays that the Civil Aeronautics Board will enter an 
appropriate order amending its aforementioned certificate 
in the manner described herein, and that the Board grant 
such other and further relief as to the Board may seem just 
and proper and as the public convenience and necessity may 
require. 


Respectfully submitted, 


Raymonp A. Norpen, President, 
Seaboard & Western Airlines, Inc. 
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Application of Seaboard & Western Airlines, Inc., for 
Amendment of Certificate of Public Convenience 
and Necessity. 


CERTIFICATE OF SERVICE 


I hereby certify that copies of the foregoing Application 
have this day been sent to Henry J. Friendly, Counsel for 
Pan American World Airways, Inc., 135 East 42nd Street, 
New York 17, New York; Chadbourne, Parke, Whiteside & 
Wolf, counsel for Trans World Airlines, Inc., and the 
Honorable Arthur Summerfield, Postmaster General of the 
United States, United States Post Office Department, Wash- 
ington 25, D. C. 


/8/ Mazy Jay Haves 
7 February 1958 


Note: The cover page and, except where necessary to show 
the date thereof, the certificate of service of all formal 
documents filed with the C. A. B., are omitted from this 
joint appendix. 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
Wasuinoron, D. C. 


In THE Matter or THE APPLICATION oF 
Sxeasoarp & Western Aruryes, Inc., 
for amendment of its certificate of 
public convenience and necessity un- 
der Section 401 of the Civil] Aeronan- 
tics Act of 1938, as amended. 


Docket No. 9252. 


Motion for Expeditious Action. 


Seaboard & Western Airlines, Inc., authorized by its 
certificate of public convenience and necessity to transport 
property and mail of all countries other than the United 
States, has filed in this matter, its application for an amend- 
ment which would authorize it, on a service-rate or non- 
subsidy basis, to transport ‘‘mail’? which, under the Civil 
Aeronautics Act of 1938, as amended, means United States 
and foreign transit mail. 

Seaboard respectfully requests that its application in 
this matter be given expeditious action and in support 
thereof states: 


Applicant is presently authorized by its certificate of 
public convenience and necessity and under the provisions 
of section 401 of the Civil Acrona 
amended, to tra 
all countries oth 
is authorized to 
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Motion for Expeditious Action. 


mail of foreign countries while in the custody of the United 
States Post Office Department, in transit from the United 
States to points beyond. 

Seaboard, in this proceeding, seeks authority, solely 
on a service-rate, non-subsidy or compensatory basis to 
transport such United States and foreign transit mail. 

Seaboard, not being authorized to transport passengers, 
operates all cargo aircraft designed specially for cargo 
operations; these aircraft being the most modern all-cargo 
aircraft in commercial service today and being the most 
suitable for military use in case of military need. Revenues 
from Seaboard’s certificated common carriage operation 
are derived solely from air freight. The status of the air 
freight industry and the services necessarily required for 
its proper development are currently such that load factors 
on Seaboard’s daily scheduled Super Constellation all- 
cargo flights cannot be continually maintained at satisfac- 
tory levels. Its daily cargo schedules thus have available 
substantial capacity which could be utilized were Seaboard 
authorized to carry United States and foreign transit mail. 
Viewed from the standpoint of improved service to the 
Post Office Department, it is pointed out that Seaboard’s 
daily scheduled Super Constellation flights leave New York 
at midnight for Europe and that these schedules would 
substantially improve mail deliveries to European points, 
while the resulting improved load factors and revenues to 
Seaboard would be of great benefit. Diversion of revenues 
from other United States Flag carriers would be relatively 
insignificant. So long as Seaboard lacks the requested mail 
authority, its all-cargo flights must continue to operate with 
substantial unused capacity to the detriment of both Sea- 
board and the Post Office Department. 

Seaboard’s certificate will expire in 1960 and conse- 
quently, there will be pending during 1960, a certificate 
renewal proceeding. It would be most helpful if there were 
available at that time, data and information based on actual 
operations by Seaboard in the transportation of United 
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States and foreign transit mail. The only way in which such 
information and data can be made available for use in 
that proceeding would be by expediting its certificate 
amendment application and by granting Seaboard the 
requested authority as soon as possible. 

The grant of Seaboard’s request would amount to noth- 
ing more than the logical extension of the policy of domestic 
all-cargo mail authority to the international field. The issue 
in this proceeding would appear to be quite simple, conse- 
quently, the proceeding would be one which could be com- 
pleted quickly and at a minimum cost in staff time and effort. 
No change in the route structure is requested—simply the 
authority to carry mail over its existing route on flights 
already being operated. Since no subsidy is requested, and 
since Seaboard already has authority to carry mail of all 
countries other than the United States, it would appear that 
there would be little chance of the proceeding becoming com- 
plicated or long drawn out. It would appear further, that 
decision could be reached on the basis of a minimum of evi- 
dence and almost solely on the basis of policy or public inter- 
est considerations. 

Although there is no regulation requiring it, Seaboard, 
in order to facilitate expeditious handling of its certificate 
application, has served Pan American World Airways, Inc., 
Trans World Airlines, Inc., and the Postmaster General of 
the United States, with copies of the certificate application 
as well as with copies of the motion to expedite. Since action 
on a certificate application can only be taken after hearing, 
the only question now before the Board for decision, is 
whether to grant Seaboard’s motion to expedite. It is 
pointed out that this question is one of internal Board pro- 
cedure having to do with the handling of its docket of formal 
proceedings and the order in which it chooses to hear and 
decide pending matters. It is highly doubtful whether any 
private party save under most extraordinary circumstances, 
could have such an interest in the Board’s handling of its 
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own docket as would support its opposition to a request for 
expeditious handling. 


WHuenrerore, it is respectfully requested that the Board 
direct that procedural steps in this matter be expedited in 
order to enable the Board to reach a final decision herein as 
quickly as is reasonably possible. 


Respectfully submitted, 


Harpy K. Macuay 
Watrez D. Hansen 
Attorneys for Seaboard & Western 
Airlines, Inc. 


7 February 1958 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 


Wasuineton, D. C. 


in tHE Marrer or THE APPLICATION OF 
Seasoarp & Wesrern Aruives, Inc., 
for amendment of its certificate of 
public convenience and necessity un- 
der Section 401 of the Civil Aeronau- 
tics Act of 1938, as amended. 


Docket No. 9252. 


Answer of Pan American World Airways, Inc. in 
Opposition to Motion of Seaboard & Western 
Airlines, Inc. for Expeditious Action. 


On February 7, 1958, Seaboard & Western filed an appli- 


cation for amendment of its certificate of public convenience 
and necessity which would grant authority to carry United 
States mail. At the same time Seaboard & Western filed 
a motion for expeditious action on said application. 

Pan American opposes the granting of said motion on 
the grounds hereinafter set forth: 


1. The granting of a motion for expeditious hearing 
constitutes extraordinary relief provided only in rare and 
pressing situations. The reason for this was well stated 
just one month ago: 


‘‘The ordering of our docket is a particularly 
sensitive problem today, more so than at any time 
in the past, due to the rapid increase of our busi- 
ness and the host of critical route, rate and safety 
matters that demand our time and attention and that 
of our limited staff. To carve exceptions out of 
the normal docket order for any interest that can- 
not establish a highly critical urgency promises to 
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Answer of Pan American World Atrways, Inc. in 
Opposition to Motion of Seaboard & Western 
Airlines, Inc. for Expeditious Action. 


create chaos in the future handling of the Board’s 
business.’’ 


Since Board action on procedural matters is usually unani- 
mous, the unusualness of expedited out-of-order hearing is 
emphasized by the fact that the foregoing statement was 
made in an opinion in which two Members dissented from a 
Board order directing expeditious hearing of applications 
for New York-San Francisco non-stop service (Order No. 
E-12103). Yet even in that case, the granting of the motion 
followed its initial denial (Order No. E-11493), and a special 
study by the Board’s staff ‘‘as to the public need for an 
early hearing’’. 


2. Seaboard & Western has made no allegation which 
even suggests that there may be any urgency to its applica- 


tion, and it is clear that there is no urgency. 


(a) Seaboard & Western alleges that it has substantial 
unused capacity. So does Pan American and every other 
carrier. Any revenue gain to Seaboard & Western from the 
carriage of United States mail would obviously mean 
equivalent loss of revenue for Pan American and TWA. 


(b) Seaboard & Western alleges that its ‘‘daily sched- 
uled Super Constellation flights leave New York at midnight 
for Europe and that these schedules would substantially 
improve mail deliveries to European points’. When Sea- 
board made a similar allegation, just two months ago, in an 
effort to obtain a holiday season mail exemption (Docket 
No. 9163), the Post Office Department did not support the 
request. In its letter to the Board dated December 16, 1957, 
it stated in part as follows: 


“It is true the schedule offered by Seaboard & 
Western would at times provide an earlier delivery 
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Answer of Pan American World Airways, Inc. in 
Opposition to Motion of Seaboard & Western 
Airlines, Inc. for Expeditious Action. 


of mail to addressees—if those schedules were rigidly 
maintained and if mail were available. 

‘‘Experience with some cargo carriers has shown 
that maintenance of schedules and even continued 
operations are dependent upon cargo volume. Mail 
is secondary.”’ 


“The division by destination is important to us. 
For a creaming of the traffic by one carrier to the 
heavy volume points could leave what tonnage 
remained for the other carriers as being insufficient 
to justify maintenance of the present service or air 
mail rate. The present rate we believe was influenced 
by contemplating the total tonnage involved to all 
points. Any diminution in service or readjustment 
in rates is most undesirable.’’ 


The Post Office Department further advised the Board, and 
in denying Seaboard’s application the Board found (Order 
No. E-12048) that there was no backlog of even the heavy 
holiday season mail and that Pan American and TWA were 
collaborating closely with the Post Office Department in 
providing all necessary service. In addition, as Pan Ameri- 
can pointed out to the Board in opposing Seaboard’s appli- 
cation, very little United States mail to Europe accumulates 
in time for a midnight departure and Pan American’s 
all-cargo flights are scheduled to move United States mail 
with the least possible delay. 


(c) Seaboard & Western alleges that its request is no 
more than ‘‘the logical extension of the policy of domestic 
all-cargo mail authority to the international field’’, and that 
it would be helpful to develop information based on actual 
experience prior to consideration of renewal of Seaboard’s 
certificate in 1960. However, the Board is already con- 





36 


Answer of Pan American World Airways, Inc. in 
Opposition to Motion of Seaboard & Western 
Airlines, Inc. for Expeditious Action. 


ducting one such experiment in connection with the domes- 
tic all-cargo carriers, and it has just refused to extend that 
experiment to Puerto Rico (Service to Puerto Rico case, 
Order No. B-11959, decided September 12, 1957). Instead, 
the Board deferred action on Riddle’s application to carry 
mail—after full hearing held in normal and regular course 
—stating as follows: 


<“‘Since the domestic non-subsidy mail authoriza- 
tions were only experimental in nature, it is appro- 
priate that the results of that experiment be assessed 
before additional authorizations are granted”’ (p. 3). 


The results of that experiment are yet to be assessed, and 
it would be inexplicably contradictory for the Board now 
to order expedited hearing on Seaboard & Western’s mail 
application. 


3. The suggestion of the Post Office Department, con- 
tained in the letter referred to above, that the experimental 
mail service by all-cargo carriers may not be very satisfac- 
tory is particularly pertinent here in the light of the irregu- 
larity of Seaboard & Western’s operations. While we do not 
have detailed information as to delays, it is our information 
and belief that Seaboard has cancelled many of its sched- 
uled flights. As a result, despite its allegation of ‘‘daily 
scheduled”’ flights from New York, Seaboard has regularly 
cancelled one or two of these flights a week—and sometimes 
even more. This would not make for a very useful or reli- 
able mail service. 


4. Seaboard also contends that there is little prospect 
that the proceeding on its application would be ‘‘compli- 
cated or long drawn out’’. The revenue of Pan American’s 
Atlantic Division and TWA’s International Division from 
the carriage of United States mail in 1957 approximated 
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Answer of Pan American World Airways, Inc. in 
Opposition to Motion of Seaboard & Western 
Airlines, Inc. for Expeditious Action. 


$12,800,000, and the threatened diversion of this revenue 
would obviously be a matter of utmost concern to these 
carriers. To the extent that Seaboard & Western might 
claim that continuation of the all-cargo experiment in the 
transatlantic area was dependent on its sharing in the reve- 
nue from the carriage of United States mail—despite its 
past representations to the contrary—this would call for 
review of the basic certificate itself. A full evidentiary hear- 
ing, and all other normal procedural steps, in connection 
with all relevant sub-issues would obviously not be “short 
and simple’’, despite the best intentions of all concerned. 


5. In the light of the foregoing, Pan American respect- 
fully requests that the motion of Seaboard & Western for 
expeditious action be denied. 


Respectfully submitted, 


Pan American Wortp Arways, Inc. 


Joun C. Prem 
Associate General Counsel 


CERTIFICATE OF SERVICE. 


Thereby certify that I have this day served the foregoing 
Answer upon counsel for Seaboard & Western Airlines, Inc., 
Trans World Airlines, Inc. and Postmaster General of the 
United States, by causing a copy thereof properly addressed 
to be mailed to counsel for each of such parties. 


Dated: February 13, 1958. 


Jzgry W. Ryan 





BEFORE THE 
CIVIL AERONAUTICS BOARD 


Wasuincton, D. C. 


In THE Matrer oF THE APPLICATION OF 
Seasoarp & Western Arguines, Inc., 
for amendment of its certificate of 
public convenience and necessity un- 
der Section 401 of the Civil Aeronan- 
tics Act of 1938, as amended. 


Answer of Trans World Airlines, Inc. to Motion for 
Expeditious Action and Petition for Leave to 


Intervene. 
1S 


Trans World Airlines, Inc. opposes the motion filed by 
Seaboard & Western Airlines, Inc. on February 7, 1958 
requesting that its application in this proceeding, also filed 
on February 7, 1958, be given expeditious treatment and be 
heard in advance of other matters pending before the Board. 
In opposition to the motion, TWA states the following: 


1. Seaboard does not even allege that any urgent con- 
siderations of public interest require an expeditious hear- 
ing on its application. On the contrary, it states that it will 
apply for mail authority when it asks for a renewal of its 
certificate, which expires in 1960. In other words, Seaboard 
proposes to have a hearing as soon as possible on the ques- 
tion whether it should be authorized to carry U. S. mail and 
another hearing on the same question in less than two years. 
This is plainly unreasonable. 
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Answer of Trans World Airlines, Inc. to Motion for Expe- 
ditious Action and Petition for Leave to Intervene. 


2. Seaboard alleges that it is operating on the Atlantic 
with empty space, but every other carrier is in the same 
position. It also states that its cargo schedules would 
improve the service of mail. A similar allegation was 
made, however, only two months ago when Seaboard asked 
for an exemption to carry holiday mail. This application 
was denied by the Board, in part on the ground that the 
Post Office Department declined to support it. There is no 
present indication that the Post Office has changed its posi- 
tion (Order No. E-12048, Docket No. 9163, adopted Decem- 
ber 24, 1957). 


3. Seaboard alleges that the question of its carriage of 
mail can be disposed of simply and promptly with very 
little evidence. In the twelve months ended September 30, 
1957 TWA’s International Division U. S. mail revenues 
amounted to $5,227,000, while its operating profit for the 
same period was less than $500,000. Under the circum- 
stances, TWA would perforce present a very careful analy- 
sis of its U. S. mail carriage to demonstrate how much 
diversion it would suffer as a result of Seaboard’s proposed 
activities. Since Seaboard serves Shannon, London, Frank- 
fort and Paris, all of which are served by both TWA and 
Pan American, and Geneva and Zurich, which are served by 
TWA alone among the American carriers, the extent of the 
diversion of U. S. mail revenues would be large. 


4. In view of the difficulty of the issues raised by Sea- 
board’s certificate application, the lack of any compelling 
public interest in its being decided before other cases on 
the Board’s docket, and the fact that the issue will soon be 
heard in any event when Seaboard’s certificate renewal 
application is heard, TWA respectfully submits that Sea- 
board’s motion should be denied. 
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Answer of Trans World Airlines, Inc. to Motion for Expe- 
ditious Action and Petition for Leave to Intervene. 


I. 


Trans World Airlines, Inc. respectfully submits this 
petition for leave to intervene in the above-entitled pro- 
ceeding pursuant to Rule 15 of the Rules of Practice in 
Economic Proceedings and in support of such petition 
alleges the following: 


1. The name of Petitioner is Trans World Airlines, Inc. 
Petitioner is a Delaware corporation and has its principal 
office at 10 Richards Road, Kansas City, Missouri. 


2. Petitioner holds permanent certificates of public con- 
venience and necessity authorizing it to engage in the air 
transportation of persons, property and mail over Routes 
FAM 27, 2 and 38. 


3. Petitioner is presently engaged in scheduled air 
transportation of mail between many of the points specified 
in the certificate of public convenience and necessity of 
Seaboard & Western Airlines, Inc., which it seeks to have 
amended to authorize the carriage of United States and 
foreign transit mail. The amendment sought by Seaboard 
& Western Airlines, Inc. would be directly competitive with 
the services of Petitioner and would have a substantial 
impact upon Petitioner. 


Wueezrorz, Trans World Airlines, Inc. respectfully 
prays that the Board deny the motion of Seaboard & West- 
ern Airlines, Inc. for expeditious hearing of the above- 
entitled application and in addition prays leave to intervene 
and become a party to the proceeding with the right to 
appear and present evidence in hearings, to produce, 
examine and cross examine witnesses, to receive notice and 
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Answer of Trans World Airlines, Inc. to Motion for Expe- 
ditious Action and Petition for Leave to Intervene. 


copies of all papers and pleadings, to submit briefs, and 
to participate in oral argument if any be heard. 


Respectfully submitted, 


Teans Worip Arurzs, Inc. 


By /s/ E. O. Cocxrz 
Senior Vice President—Sales 


CERTIFICATE OF SERVICE. 


I hereby certify that I have this day served a copy of the 
foregoing petition for leave to intervene upon the attorneys 
for Seaboard & Western Airlines, Inc. and Pan American 
World Airways, Ine. by causing a copy thereof, properly 


addressed and postage prepaid, to be mailed to each of said 
persons. 


Gorpon W. Bicxenrz, 
Attorney for 
Trans World Airlines, Inc. 


New York, N. Y. 
February 17, 1958 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 


Wasuinoton, D. C. 


Is toe Matrer or THE APPLICATION OF 
Seapoarp & Western Arrurnes, Inc., 
for amendment of its certificate of 
public convenience and necessity un- 
der Section 401 of the Civil Aeronau- 
tics Act of 1938, as amended. 


Docket No. 9252. 


Seaboard’s Reply to Pan American’s Answer to 
Seaboard’s Motion to Expedite. 


On 7 February 1958, Seaboard filed its Motion for Expe- 


ditious Action on its application for amendment to its 
certificate of public convenience and necessity; the purpose 
of the amendment being to authorize Seaboard to carry mail 
over its scheduled cargo route. Seaboard’s Motion con- 
tained the following: 


‘*Since action on a certificate application can only 
be taken after hearing, the only question now before 
the Board for decision, is whether to grant Sea- 
board’s Motion to Expedite. It is pointed out that 
this question is one of internal Board procedure 
having to do with the handling of its docket of formal 
proceedings and the order in which it chooses to hear 
and decide pending matters. It is highly doubtful 
whether any private party save under the most 
extraordinary circumstances, could have such an 
interest in the Board’s handling of its own docket 
as would support its opposition to a request for 
expeditious handling.’’ 
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Seaboard’s Reply to Pan American’s Answer to 
Seaboard’s Motion to Expedite. 


Pan American’s answer lends the strongest kind of sup- 
port to the position urged by Seaboard in the foregoing 
excerpt from its Motion. 


(1) It is obvious that the question of the order in which 
the Board shall hear and decide formal cases pending before 
it, is a matter peculiarly within the province of the Board. 
The Board’s determination to expedite or not to expedite 
a certificate proceeding is an internal procedural question 
solely, and one which it would seem should be decided with- 
out considering substantive questions involved in the pro- 
ceeding; 


(2) if an opposing party can have a sufficient interest 
to justify taking a position against a motion to expedite, 
it would presumably have to be based upon facts showing 
why the matter should not be expedited but not on facts 
going solely to the substantive questions involved. For 
example, a proper reason for opposing expeditious treat- 
ment might be the fact that the party was unable to go 
forward with the proceeding for lack of personnel, time 
to prepare, or some similar reason. Pan American has 
made no such contention. Pan American’s answer is based 
either on (1) a matter in which it has no interest what- 
soever, Le., the internal Board problem involved in making 
exceptions to the normal order of eases on its docket (See 
paragraph 1, p. 1 of Pan American’s Answer), including 
the length of time which the proceeding might take (para- 
graph 4, p. 4), or (2) on matter going to the merits of Sea- 
board’s certificate application, i.e., (a) possible loss of reve- 
nue to Pan American (paragraph 2(a), p. 2); (b) whether 
Seaboard’s schedules would improve mail deliveries to 
European points; whether there was a back-log of holiday 
mail during the Christmas Season; whether substantial 
European mail accumulates in time for a midnight depar- 
tare; whether Pan American’s all cargo flights are sched- 
uled to move United States mail with the least possible 





44 


Seaboard’s Reply to Pan American’s Answer to 
Seaboard’s Motion to Expedite. 


delay (paragraph 2(b), pp. 2-3); (¢) whether Seaboard’s 
allegation that its request for a certificate amendment to 
carry mail is ‘‘the logical extension of the policy of domestic 
all cargo mail authority to the international field’’; whether 
it would be helpful to develop information based on experi- 
ence prior to consideration of renewal of Seaboard’s certifi- 
cate in 1960 (paragraph 2(c), p. 3); (d) whether Seaboard 
has cancelled flights, and if so, whether this would contribute 
to a useful or reliable mail service (paragraph 3, p. 4). 

Pan American has made no contention that it would be 
unable to participate in the proceeding if it were expedited 
or that it would be pressed for time if it were expedited, 
or that it has any personnel problem, nor does it allege 
any ground whatsoever showing that Pan American will 
be harmed in any way by expeditious treatment as dis- 
tinct from the fact that because of expeditious treatment, 
the final decision may issue earlier than otherwise. 

It is obvious that the sole purpose behind Pan Ameri- 
can’s opposition to the Board’s expediting the proceeding, 
is Pan American’s desire to delay the proceeding in order 
to postpone to the maximum extent, the very likely final 
decision that Seaboard is entitled to carry United States 
mail, 

On 13 February 1958, Seaboard filed an application for 
an exemption order under which Seaboard would be 
authorized by exemption to carry mail pending action on 
Seaboard’s certificate application. This matter was given 
C. A. B. Docket No. 9264. The granting of this exemption 
would obviate any need for handling Seaboard’s certificate 
proceeding on an expedited basis. The grounds urged in 
support of the exemption are set forth in that exemption 
application. 


Wuererore, Seaboard respectfully requests that the 
Board enter a ruling that Pan American has no sufficient 
interest in this matter to oppose Seaboard’s Motion to 
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Seaboard’s Reply to TWA’s Answer to Seaboard’s 
Motion to Expedite. 


Expedite and that it grant that Motion and grant such 
other and further relief as to the Board appears to be 
proper. 


Respectfully submitted, 


Harpy K. Macuay, 
Wares D. Hansen, 
Attorneys for Seaboard & Western 
Airlines, Ine. 
20 February 1958 


BEFORE THE 
CIVIL AERONAUTICS BOARD 


Wasurneton, D. C. 


In roe Marrer or THE APPLICATION OF 
Szasoarp & WesrTern Areiines, Inc., 
for amendment of its certificate of 
public convenience and necessity un- 
der Section 401 of the Civil Aeronau- 
tics Act of 1938, as amended. 


Docket No. 9252. 


Seaboard’s Reply to TWA’s Answer to Seaboard’s 
Motion to Expedite. 


TWA has opposed expeditious handling of Seaboard’s 
mail certificate proceeding on the following grounds: (1) 
that the issues involved are difficult ones; (2) that there is 
no compelling public interest to support expeditious treat- 
ment; and (3) that the mail certificate question will be 
heard in any event, after expiration of Seaboard’s present 
cargo certificate some time in 1960. 
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Seaboard’s Reply to TWA’s Answer to Seaboard’s 
Motion to Expedite. 


(1) TWA’s allegation that the issues are difficult is 
based on its contention that in view of TWA’s small oper- 
ating profit, it would have to present a careful analysis of 
U. S. mail carriage to show how much diversion it would 
suffer as a result of Seaboard’s mail authorization. 

The fact that issues may be difficult, is no reason for 
not expediting the proceeding; on the contrary, it may well 
be contended that the more difficult the issues, the more 
quickly the case should be started in order to conclude it 
in a reasonable time. 


(2) Contrary to TWA’s position, there are strong 
public interest reasons for granting Seaboard’s motion to 
expedite. Seaboard’s all-cargo operation is one which the 
Board has found to be in the public interest. Mail authori- 
zation for Seaboard on a service rate basis would appear 
to be required on the basis of today’s Board and Post Office 
Department policy. Support for these statements is set 
forth clearly in Seaboard’s Application for an Exemption 
Order in C. A. B. Docket No. 9264, which has been served 
on Pan American, TWA and the Post Office Department, 
and need not be repeated here. As Seaboard has stated 
in its motion: 


‘‘The status of the air freight industry and the 
services necessarily required for its proper develop- 
ment are currently such that load factors on Sea- 
board’s daily scheduled Super Constellation all- 
cargo flights cannot be continually maintained at 
satisfactory levels. Its daily cargo schedules thus 
have available substantial capacity which could be 
utilized were Seaboard authorized to carry United 
States and foreign transit mail.’’ 


Thus, Seaboard has available now, and presumably will 
continue to have, space available during the reasonably 
foreseeable future. Only by granting Seaboard the exemp- 
tion it has requested in C. A. B. Docket No. 9264 and by 
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expediting final decision in this proceeding, can the situa- 
tion most effectively be corrected. 

It is pointed out that Seaboard’s operation is just as 
much in the public interest as TWA’s or Pan American’s. 
On the basis of what is believed to be firmly established 
Board and Post Office policy, Seaboard is entitled now to 
be authorized to carry United States mail, and, if author- 
ized, would be entitled to service rate mail revenues to the 
extent to which the Postmaster General might believe it to 
be advisable to use Seaboard’s services. Until this case is 
decided however, Pan American and TWA continue their 
exclusive sharing of all United States Trans-Atlantic mail; 
a situation which appears to be inconsistent with Board 
and Post Office policy, and thus contrary to the public inter- 
est, and one which should be corrected as quickly as pos- 
sible. TWA’s real interest, similar to Pan American’s, is 
simply to postpone final Board decision which will pre- 
sumably make Seaboard’s services available to the Post 
Office Department. 


(3) That TWA, in fact, favors delay in order to con- 
tinue the present situation in effect as long as possible, is 
quite clearly disclosed by its third contention opposing expe- 
ditious handling. TWA states that: 


‘¢..-[T] he issue will soon be heard in any event 


when Seaboard’s certificate renewal case is heard, 
99 


As pointed out, Seaboard’s certificate, unless renewed, 
would expire in 1960. The renewal case will, in all proba- 
bility, take at least a year before it can be completed, and 
based on past experience, it can be reasonably conjectured 
that TWA and Pan American would oppose renewal in 
every conceivable way and thus prolong the proceeding. It 
can only be concluded that there could be no final decision 
on Seaboard’s mail carrying certificate application until 
some time late in 1961. In all probability, abont four years 
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from now, a final decision would be handed down. The pub- 
lic interest would appear to demand that this issue be 
decided more expeditiously. Under the circumstances, 
Seaboard strongly contends that the proper method of han- 
dling the situation is to grant Seaboard’s temporary exemp- 
tion application in Docket No. 9264 and grant its motion 
to expedite in Docket No. 9252. By acting in this way, the 
Board will fulfill the public interest requirements relative 
to supporting the all-cargo service of Seaboard, and make 
available additional mail service to the Post Office Depart- 
ment. In addition, it will eliminate any effort on the part 
of Pan American or TWA in the mail certificate proceeding, 
to prolong or delay a final decision in that proceeding. 

In Seaboard’s Reply to Pan American’s Answer to Sea- 
board’s Motion to Expedite, Seaboard developed a further 
contention that Pan American had no sufficient interest to 
oppose expeditious treatment of that motion; that Reply was 
served on TWA and the argument therein set forth is incor- 
porated herein by reference. 


Wuererore, Seaboard respectfully requests that the 
Board enter a ruling that TWA has no sufficient interest in 
this matter to oppose Seaboard’s Motion to Expedite and 
grant such other and further relief as to the Board appears 
to be proper. 


Respectfully submitted, 


Harpy K. Macnay 
Wauree D. Hansen 
Attorneys for Seaboard & Western 
Airlines, Inc. 


21 February 1958 


Nore: Order No. E-12519, included at page 33 of the 
certified record, also appears at page 115 of the certified 
record and will be found infra at page 105 of this appendix. 





49 


BEFORE THE 
CIVIL AERONAUTICS BOARD, 
Wasuincton, D. C. 


In THE Marrer or THE APPLICATION OF 
Szasoarp & Wesregn Azeuines, Inc., 
for amendment of its certificate of 
public convenience and necessity un- 
der Section 401 of the Civil Aeronan- 
tics Act of 1938, as amended. 


Docket No. 9264. 


Application for an Exemption Order. 


Seaboard & Western Airlines, Inc., filed with the Board 
on 7 February 1958, its application for amendment of its 
certificate of public convenience and necessity to include the 
carriage of United States and foreign transit mail on a 
non-subsidy, service rate basis. 

The instant application requests that Seaboard be 
granted temporary exemption from Section 401 of the Civil 
Aeronautics Act of 1938, as amended, under which Seaboard 
will be authorized to carry such mail, pending action by the 
Board on its certificate application. In support of the 
request, Seaboard states the following: 


Seaboard is a certificated all-cargo carrier engaged in 
cargo operations between the United States and points in 
Europe and authorized under its certificate to carry mail 
of all countries except the United States. 

Concerning the public interest in the development of 
transAtlantic cargo by means of Seaboard’s all-cargo opera- 
tions, the Board upon awarding Seaboard its certificate of 
public convenience and necessity in 1955, stated: 


‘This proceeding has twice been through hear- 
ing first in 1949 and again in 1953. We cannot avoid 
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the observation that the presently certificated car- 
riers were, just prior to and at the time of each 
hearing, expanding their all-cargo operations and 
proposing additional capacity in the future to take 
care of all foreseeable needs. Following the close 
of the first hearing, in the latter part of 1950 and 
through 1951, there was a complete cessation of 
scheduled transAtlantic all-cargo services by these 
carriers. In this period Foreign Flag carriers 
traversing the North Atlantic added substantially 
to their all-cargo services and by 1952 carried 
approximately 60% of the total transAtlantic air 
cargo which had previously been the U. S. carriers’ 
share in 1949. Both TWA and PAA submit that 
such action was fully justified.... The clear indi- 
cation is that the service and development of the 
cargo market is, to such carriers, of secondary or 
incidental concern as compared to their passenger 
services. So long as this is the case, the public 
interest requires that the United States be repre- 
sented in this important field by a carrier that will 
have its primary interest focused on this develop- 
ment.’”! 


Concerning the public interest in Seaboard’s operation 
from a National Defense standpoint, the Board has stated: 


‘“When this case was before us on the original 
record, we noted that the Department of Defense 
had submitted no direct testimony or evidence on 
behalf of certification of either applicant. In the 
reopened proceeding, the Department of Defense has 
announced an unequivocal position ‘favoring the 
establishment and expansion of civil air cargo ser- 
vice’ across the Atlantic Ocean. In support of its 
position, its witness testified, inter alia, that: (1) 


1TransAtlantic Cargo Case, C. A. B. Order No. E-9311, 21-21la 
(mimeo. 1955). 
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the purchase and operation by the air transport 
industry of long range aircraft in cargo configura- 
tion which can be converted expeditiously to military 
use is in the interest of the National Defense; (2) 
international developments emphasize the need for 
transAtlantic air cargo service; (3) present air 
cargo service provided by United States Flag lines 
is considered inadequate to meet military and civil 
requirements; (4) it is not considered that a well 
developed transAtlantic air cargo industry is in exist- 
ence at this time; and (5) the Department of Defense 
has an existing requirement for additional air cargo 
service to Europe. 

‘‘Pan American and TWA contend that the 
expressed needs of National Defense can be entirely 
met by augmenting the cargo service of these car- 
riers, and they advert to their plans to increase their 
all-cargo services in the future. Undoubtedly expan- 
sion of their all-cargo services, if effectuated, would 
help to satisfy the requirements of the Department 
of Defense. However, certification of an all-cargo 
carrier would more effectively meet the National 
Defense needs. Not only would the new carrier 
insure the prompt availability of additional all-cargo 
aircraft, but the competition engendered thereby 
would undoubtedly stimulate the expansion of such 
service by the existing carriers.’” 


Today, Seaboard’s fleet of long range Super Constella- 
tion cargo configuration aircraft, consistent with the stated 
National Defense requirements, is the fastest and finest all- 
cargo fleet in the world. 

In granting the exemption herein requested, it will not 
be necessary for the Board to decide any new or unresolved 
legal, policy, or factual questions: 


Si Trane Anant Cargo Case, C. A. B. Order No. E-9311, 20-21 (mimeo, 
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The Board has legal authority to grant the requested 
exemption pending action on Seaboard’s certificate appli- 
cation.® 

The granting of the exemption authority herein 
requested is in the public interest and in accord with Post 
Office and Board policy: 


(a) The policy of the Post Office Department favoring 
authorization by the Board of new carriers, particularly 
cargo carriers, to transport mail at non-subsidy rates, has 
been repeatedly stated on its behalf in Board proceedings: 


“Tt is readily apparent that it is in the public 
interest to have available to the Department, on an 
‘as and when needed’ basis, the services of all air 
carriers regularly engaged in scheduled air trans- 
portation, if this can be done without opening the 
door to the subsidy provisions of the Act. This has 
been recognized in the field of surface transportation, 
when the Postmaster General is able to use the ser- 
vice of railways, motor carriers and water carriers, 
as the needs of the Postal Service may require. The 
same rule should obtain in the field of air transpor- 
tation. 

‘¢‘Certainly the public interest is served if the 
Postmaster General is given the opportunity, at peak 
mail-load periods, to ship mail via a cargo air carrier 
which may be departing for the same destination as 
an air carrier transporting passengers. Similarly 
the public interest is served if he can dispatch over- 
flow loads of first-class and other preferential mail 
by cargo carrier, rather than await the next flight 
of a trunkline passenger carrier. 


3 American Airlines v. CAB, 281 F. 2d 483 (U. S. App. D. C. 1956); 
u B. ra E917 


‘ace Mail by Air Exemptions, C. A. ,» E-9171, 

Fae (mane roforeusal Surface Mall by du, GA. B. Order No. 
efer ‘ace Ma , 

E-7987 (mimeo. 1953). me Seo 


er Nos. 
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“‘The schedules of the trunkline carriers are, of 
necessity, generally timed to the flow of passenger 
traffic, whereas cargo carrier schedules are free of 
any such consideration. The cargo carrier therefore 
affords the Department far greater flexibility for 
experimental operations in the transportation of 
mail. 

“‘The Department submits that it is in the public 
interest, and in accordance with the public conven- 
tence and necessity, to authorize any holder of a 
cargo type certificate to also engage in the trans- 
portation of mail, providing such authority can be 
granted without subsidy.’’ Brief of Post Office 
Department to Examiner James S. Keith at 2-3, 
North-South Air Freight Renewal Case, C. A. B. 
Docket No. 5016. Emphasis supplied. 


This policy position is believed by the Post Office Depart- 


ment to be so sound that all arguments opposing it have 
been readily disposed of: 


‘*It has been very interesting to read the briefs 
filed to the Board in this case by the trunkline car- 
riers, and to listen to the arguments they have made 
here today. On the one hand they argue that the 
cargo carriers could only perform an unreliable, 
inferior mail service for the Department. Then on 
the other hand they argue that the cargo carriers 
would divert substantial mail revenues. They can’t 
have their cake and eat it, too. If the cargo carriers 
will only give an unreliable and inferior mail service, 
as the trunklines contend, then ordinary business 
sense tells us that the Postmaster General will not 
make any extensive use of their services. 

‘‘A substantial diversion of mail revenue from 
the trunklines can only come from one thing: superior 
service by the cargo carriers... 
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‘‘The trunkline carriers give us a mighty fine 
mail service, yet for some reason they seem afraid 
of competition. If competition will give us an even 
better mail service than we have today, then let me 
remind you that the promotion of competition is one 
of the objectives of the Act.’’ Oral Argument, Ar 
Freight Renewal Case, C. A. B. Docket No. 4770, 
143-144 (Cromelin, Post Office Dept.). 


The merit of the Department’s policy position from the 
standpoint of the Postal Service is so obviously sound that 
the Department feels that no evidence is required to sup- 
port it: 


‘*We submit there is no formal evidence of record 
needed to support such evident things, like that it 
would be beneficial to the Department at peak load 
periods or during strikes or for that matter at any 


time when the Postmaster General wants to use the 
service. It would be beneficial to have the services 
available.’’ Oral Argument on Behalf of the Post 
Office Department at 151-152, North-South Air 
Freight Renewal Case, C. A. B. Docket No. 4770. 


(b) The Board has referred to this policy, found that 
it is well-founded and in the public interest, and has adopted 
it as Board policy: 


‘The Postmaster General, in both this proceeding 
and in its sister case, the North-South Air Freight 
Renewal Case, has been on record in strong support 
of mail grants to the all-cargo carriers on a non- 
subsidy basis. On brief and in oral argument in both 
air freight cases, the Department has made it clear 
that the Postmaster General needs their services, 
that he would find them useful and that he wants 
them. In support of his position, the Postmaster 
states that the availability and use, when needed, of 
the regularly scheduled services supplied by all-cargo 
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carriers will permit him more flexibility in routing 
and scheduling mail shipments; that utilization of 
these carriers’ facilities during peak mail periods, 
times of overflow loads or in the case of air carrier 
strikes, will expedite the handling of the mails, will 
result in better service to the postal users and will 
obviate delays and costly circuitous routing which 
otherwise might result. The services of the freight 
carriers, whose schedules are not timed to the flow 
of passenger traffic, he also asserts, will afford him 
greater latitude for experimental operations to deter- 
mine the cheapest, quickest and best method to be 
used in the discharge of his duties—the movement of 
the United States mail.’ 

‘““We have no doubt that authorizing additional 
carriers, whose services can be made available to the 
Department, will permit more flexibility and make 
easier its task of handling the mails in an expedi- 
tious manner. Such a flexibility, we find, will afford 
the Department a wider choice of mail carriers at 
more hours in many cities and permit it greater free- 
dom for experimentation in its quest for the most 
efficient method of moving the mails. Thus, the pub- 
lic interest, to which we have a responsibility, will be 
substantially benefited. We also find that the avail- 
ability of the additional schedules and capacity 
which the cargo carriers may be able to offer, will 
also be valuable during rush mail periods and other 
times presaging emergency conditions, thus safe- 
guarding against delay in transit. Furthermore, we 
must not forget that the Act expressly provides that 
we not only consider the present needs of the postal 
service, but we must also take into account, and give 
appropriate weight to, the future needs of the Depart- 
ment. The Examiner found that air mail has shown 
a relatively substantial growth since 1949. It is not 


4 Footnotes omitted. Air Freight Renewal Case, North-South Air 
Freight Renewal Case, C. A. B. ler No. E-10084, 4-5 (mimeo. 1956). 
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inconceivable to us that, with the increased coverage 
of the country by air and the adaptability of mail to 
this type of transportation, the volume of mail moved 
by air will continue to expand at even a greater rate. 
We believe that authorizing these freight carriers as 
additional mail carriers, whose services can be uti- 
lized without Government support, will insure ade- 
quate provisions for foreseeable future postal 
needs.’”® 


Continuing, the Board stated: 


“In addition to finding that the mail services 
herein authorized are required for the needs of the 
postal service, we also find that the additional rev- 
enue, accruing to these carriers will give added sup- 
port to their cargo operations and will be in the 
public interest. There is little doubt that substantial 
benefits will inure to the all-cargo carriers themselves 
by the expansion of their authority to include the 
right to carry mail, even if on a non-subsidy basis. 
We are convinced, aS was the Examiner, that these 
carriers are performing a useful public service and 
that their services are required to exploit our vast 
untapped cargo potential in the interest of our com- 
mercial needs, and, to develop an adequate air cargo 
industry responsive to the needs of our National 
Defense. Since freight carriers thus represent an 
important segment in our integrated air transporta- 
tion system, we would be derelict in our duty if we 
did not give them as much aid and encouragement 
for economic survival as we can within the frame- 
work of the Act. Authorizing these carriers to par- 
ticipate in the movement of mail by air will give 
them an additional measure of financial strength and 
will enhance their chances of successful achievement 


& Air Freight Renewal Case, North-South Air Freight Renewal Case, 
C. A. B. Order No. E-10084, 6-7 (mimeo. 1956). 
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of the purposes for which they were certificated. In 
like fashion, realization of additional revenue in the 
form of non-subsidy mail pay, will enlarge competi- 
tive freight service in the markets in which they are 
authorized to serve. As the Examiner found, com- 
petitive points served by these carriers benefit from 
better service, lower cargo rates and greater pene- 
tration of the freight potential. Manifestly, if the 
mail services engaged in by these carriers, besides 
adding economic support to the freight operations, 
will prove of value to the postal service, we will, 
without burdening the Federal Treasury, have taken 
another important step in the development of air 
transportation.’ 


the area of mail certification, the very availability 
proposed service is in the public interest, sufficiently 


so that any such authority will be granted even though 


existing mail service is fully adequate. 


“It is revealing to note that many of the passen- 
ger carriers, who now indignantly protest the grant 
of mail rights to the freight carriers because, as they 
claim, there is no showing of inadequacy of service 
or of need for additional service, did not feel the 
same concern about any such lack of evidence when 
they were the recipients of additional mail authority. 
In several recent cases, the passenger carriers 
received substantial extensions of their routes per- 
mitting mail transportation over new segments when 
there was no finding of inadequacy of mail service 
or need for additional capacity. Furthermore, in 
contrast to the active support of the Post Office 
Department in the air freight cases, the Department 
did not even support the applicants’ request for mail 
rights in those cases. The Board has already clearly 


ae epee supplied. Air Freight Renewal Case, North-South 
enewal 


Freight 


> Air 
ase, C. A. B. Order No. E-10084, 9-10 (mimeo. 1956). 
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stated that, in carrying out its basic responsibilities 
under the Act, it is not restricted in granting addi- 
tional services to only those areas in which the exist- 
ing services did not meet minimum standards of legal 
adequacy. 

‘*Like the Examiner, we have no doubt that the 
passenger carriers, as they assert, are performing 
a satisfactory job in furnishing the public and the 
Post Office Department with an adequate round-the- 
clock, fast and dependable mail service. However, 
our awareness and acknowledgment of this commend- 
able performance by the certificated mail carriers 
should not lull us into a feeling of complacency for a 
job well done. We must continually keep in mind 
that the encouragement and stimulation of even a 
better and more efficient passenger, property and 
mail service is one of the public interest objectives 
of the Act with which we are vitally concerned. While 
it is true that the evidence in this case does not estab- 
lish that the existing carriers have failed to provide 
adequate service, such a finding is no barrier to the 
grant of competitive service if such service will other- 
wise serve a useful public purpose and is not incon- 
sistent with other public interest requirements of the 
Act.’” 


Since appreciable diversion of mail from carriers 
already operating can occur only if the new carrier’s ser- 
vice is such as to cause the Post Office to select that service 
for the transportation of some portion of the mail, the 
possibility that there may be diversion will not result in 
denial of a cargo carrier’s mail application. In addition, 
under the circumstances, the effect of such mail diversion 
from other carriers as might occur, would be so small as to 
be of little significance. The question was considered in 
the domestic cases: ‘ 


7 Footnotes omitted. Air Freight Renewal Case, N Air 
Freight Renewal Case, C. A. B. Order No. E-10084, 7-8 (mimeo. 1956). 


orth-South 
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‘“We must also consider the effect, if any, that 
the authorization of additional competitive mail car- 
riers will have upon the existing mail carriers. The 
Examiner concluded that the overall operations of 
the combination carriers would not be impaired by 
the grant of mail authority to the all-cargo carriers. 
He found that the mail revenue of the passenger 
carriers constitutes only a small part of their total 
revenue.* Further, he found that, in view of the 
multiplicity of schedules offered by the passenger 
carriers’ and the limited number of markets in which 
they would compete with the cargo carriers, only a 
nominal portion of their mail revenues would be sub- 
ject to, or actually would be, diverted. 


ce ® e e ° * 


‘*We are in agreement with the Examiner’s find- 
ing that American, United and TWA will not be sub- 
jected to any substantial amount of diversion nor will 
such diversion as occurs impair their total certificated 
operations. .. .’”!° 


Further, in the area of mail certification, evidence that 
an applicant cargo carrier does not perform the type of 
service best suited to mail requirements, will not result in 
denial of the application. 

Under Board policy, it is sufficient if the Board shall 
find that the Postmaster General may use Seaboard’s ser- 
vice to the extent that such service may be reasonably adapt- 
able to the needs of the Postmaster General: 


“*It is argued that the freight carriers do not pro- 
vide the type of service normally required for mail 


8 Less than 5% for Pan American (C. A. B. Form 41-year ended 30 
November 1957) ; less than 4% for A (C. A. B. Form 41-year ended 
30 September 1957). 


®81 Eastbound schedules weekly for Pan Am in Aug. 1957; 56 East- 
bound per week in Feb. 1958; 56 Eastbound weekly for TWA in Aug. 
1957; 34 Eastbound per week in Feb. 1958. Official Airline Guide, World 
Wide Edition. Seaboard’s maximum flights to date, 7 weekly. 


10 Footnotes added. Air Freight Renewal Case, North-South Air 
Freight Renewal Case, C. A. B. Order No. E-10084, 10-11 (mimeo. 1956). 
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transportation. However, this assertion, if true, 
does not preclude these carriers from conforming 
their schedules to meet the requirements of the Post 
Office when it needs their services or from transport- 
ing the mail offered to them. We do not find that 
the freight carriers are unwilling or unable to do so. 
Moreover, there is evidence in the record showing 
that mail peaks at night—normally after 10:00 P. M. 
—when most of the freight flights are scheduled. 
Accordingly, the use of such schedules would permit 
the prompt movement by air of this mail. Further- 
more, we are confident the Postmaster General will 
not use the services of the freight carriers unless 
they are adaptable to his needs. Therefore, we find, 
in view of all of the relevant circumstances involved. 
a grant of non-subsidy mail authority to the appli- 
cant carriers is warranted to meet the needs of the 
Postal Service.’ 


Every legal, policy and factual question which could 
reasonably arise in this proceeding has, for all practical 
purposes been resolved favorably to Seaboard’s position. 

While a formal certificate proceeding, including hearing, 
briefs to the Examiner, Examiner’s Report, brief to the 
Board and all of the formal steps incident to such a proceed- 
ing, may be mandatory before final award of a certificate 
can be made to Seaboard under the Act, it is apparent that 
the public interest, viewed from the standpoint of com- 
merce, the Postal Service and the National Defense, will 
require ultimate issuance to Seaboard of the requested 
certificate authorizing it to carry mail. 

In view of the virtual certainty of the ultimate favor- 
able result in the pending certificate proceeding; of the 
established and uncontrovertible fact that the services of 
the certificated all-cargo carriers, particularly Seaboard, 
are required in the public interest; of the need of all such 


11 Air Freight Renewal Case, North-South Air Freight Renewal Case, 
C. A. B. ones No. E-10084, 819 ” (mimeo. 1956). 





61 
Application for an Exemption Order. 


carriers for maximum revenues; of the fact that the addi- 
tional schedules and services which Seaboard will furnish 
the Post Office Department may prove of benefit to that 
Department, while at the same time, the mail revenues 
which Seaboard might secure would have no substantial 
adverse impact on Pan American or TWA, it seems clear 
that the certificate proceeding will, in all likelihood, and as 
a practical matter, prove to be a pro forma affair. On the 
basis of Board precedent and policy, there appears to be no 
evidence which could be submitted which would justify ulti- 
mate denial of Seaboard’s application. 

A certificate proceeding would, in all probability, not 
be completed for several months, even though it were to be 
expedited in accordance with a motion filed by Seaboard, 
and the grant of that motion may not be possible in view 
of the Board’s crowded docket. 

Pan American has strongly opposed Seaboard’s motion 
to expedite, taking the position that the granting of such a 
motion ‘‘constitutes extraordinary relief provided only in 
rare and pressing situations’’ the reasons for which, Pan 
American advises, were set forth in the following words 
in a Board order of only a month ago: 


‘‘The ordering of our docket is a particularly 
sensitive problem today, more so than at any time 
in the past, due to the rapid increase of our business 
and the host of critical route, rate and safety 
matters that demand our time and attention and 
that of our limited staff. To carve exceptions out of 
the normal docket order for any interest that cannot 
establish a highly critical urgency promises to create 
chaos in the future handling of the Board’s busi- 
ness.”’ (©. A. B. Order No. E-12103. 


In a certificate proceeding, whether or not expedited, 
every issue would be finally and conclusively resolved by 
the Board with full evidence and all of the lengthy formal 
steps to which the Administrative process has fallen heir. 
The Board may find that as Pan American asserts, an 
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expedited certificate proceeding is not the proper adminis- 
trative technique to use in this instance. Yet, full and timely 
support of Seaboard’s all-cargo operation to the extent that 
the Board, through its regulatory authority is able to sup- 
port it, by means of mail revenues or otherwise, is in the 
public interest and in accord with the three major objec- 
tives of the Act: The Postal Service, commerce and the 
National Defense. Seaboard, like all cargo carriers, 
requires maximum available revenues to enable it better to 
fulfill its National Defense function and to carry out its 
assigned job of developing air freight on an economic and 
profitable basis. The exemption would accomplish the pur- 
pose of giving immediate effect to Board and Post Office 
Department policy, and the certificate proceeding could 
then go forward in normal course and without upsetting the 
Board’s docket. At its conclusion, should the Board deci- 
sion, entirely contrary to reasonable expectations, be 
against Seaboard, the mail exemption could be withdrawn 
with Seaboard’s consent, which is a condition acceptable 
to Seaboard. Difficulties involved today in developing air 
transportation on an economic basis are unusual circum- 
stances affecting all cargo operators within the meaning of 
Section 416 of the Act. Under the circumstances here pre- 
sented, to deny the grant of temporary exemption authority, 
thus compelling Seaboard to forego any mail revenues and 
thus to postpone earlier and more satisfactory freight 
development for many months, and until final, but virtually 
assured certification, would constitute an undue burden 
under Section 416. 

Denial of the requested exemption authority would not 
be in the public interest because: (1) It would postpone 
the time by which the Post Office Department could have 
available to it the additional mail service which Seaboard 
could offer and which the Post Office Department would 
then be able to use should it choose to do so and should the 
use of such service result in a more satisfactory mail service; 
(2) It will result in the denial to Seaboard for many months 
of revenues which would contribute to the public interest 
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by fostering the better development of freight service and 
the availability of a better Postal Service; (3) Denial would 
continue the existence of a situation which could hardly 
have been contemplated by Congress, at least in the absence 
of subsidy considerations not here present, i. e., an American 
Flag certificated scheduled carrier, operation of which was 
authorized because it was in the public interest, being 
authorized to carry mail of all countries except the United 
States; (4) No proper public purpose would be served by 
denying the exemption requested; at most, the only benefit 
to anyone which could result would be the continued receipt 
by Pan American and TWA, during the pendency of a 
possibly lengthy certificate proceeding, the final decision 
in which is virtually assured, of such small portion of 
their United States mail revenues as might otherwise go to 
Seaboard, should Seaboard’s services, in the opinion of the 
Postmaster General, be such as to cause him to tender some 
portion of the Europe bound United States mail to Seaboard. 

As a precedent, the granting of this application can pose 
no problem for the Board. There is only one certificated 
scheduled carrier other than Seaboard which does not 
already have authority to carry mail at service rates. It 
seems clear that Congress could not have intended that 
any scheduled certificated carrier authorized by the Act 
to carry mail of all other countries, should be denied by 
the Board, the right to carry United States mail on a 
straight compensatory basis, solely in order to foster and 
maintain exclusive mail carrying privileges in one or two 
other competitive United States Flag carriers. 

In brief, it is now established Post Office Department 
and Board policy under the Civil Aeronautics Act that the 
service of every certificated scheduled air carrier should 
be available to the Post Office Department at non-subsidy 
rates. 

The Board’s decision in the Puerto Rican Service Case, 
deferring action on a Riddle mail certificate application for 
one of its routes does not run counter to the Post Office 
Department-Board policy. Riddle already had on file an 
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application for renewal of its existing mail certificate on 
another route. The Board simply followed the reasonable 
policy of undertaking to decide the entire mail question in 
one proceeding. 

Nor can the position reasonably be taken that the letter 
recently filed on behalf of the Post Office Department in 
Docket No. 9163 in which Seaboard sought temporary 
authority to carry mail during the Christmas Season, rep- 
resented any change in established Post Office Department 
policy applicable generally on the question of mail carrying 
authorization for certificated scheduled carriers. Seaboard 
rested its application on a specific factual situation which it 
believed to exist during the Christmas period and which, in 
Seaboard’s belief, required additional service in order to 
enable the Post Office Department to move back-logged 
Christmas mail. The Post Office Department, in the short 
time available to it to check the matter, concluded, rightly or 
wrongly, that the facts were otherwise and that Seaboard’s 
service during the two-week or so peak was not essential 
to move the mail. The Post Office Department undertook 
to so advise the Board, but the Postmaster General will not 
in the normal mail certificate case take any position on the 
facts, but will simply follow the policy position of favoring 
additional service generally, so long as no subsidy is 
involved. 

The exemption authority should be used to expedite the 
carrying out of established Post Office Department and 
Board policy. 


Wuererore, Seaboard & Western Airlines, Inc., respect- 
fully requests that the Board grant the exemption authority 
requested herein and grant such other and further relief 
as to the Board appears to be proper. 


Respectfully submitted, 


Harpy K. Macray 
Waurer D. Hansen 
Attorneys for Seaboard & Western 
Airlines, Inc. 


14 February 1958 
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Szazoarp & Wesresy Armzumzs, Ixc., 
for amendment of its certificate of 
public convenience and necessity un- 
der Section 401 of the Civil Aeronanu- 
tics Act of 1938, as amended. 


L 


Answer of Pan American World Airways, Inc. to 
Application for Exemption Order and Petition 


for Leave to Intervene. 


application for such amendment of its certificate which 
Seaboard filed on February 7, 1958 (Docket No. 9252). 

At the time of filing its application for amendment of 
its certificate, Seaboard also filed a motion for expedited 
treatment. Pan 


and that to grant an ont of order 
involve “upsetting the Board’s docket”? 


21 
tter to the attextiog of 
Western, Lea 
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It is equally clear that there is no basis for granting 
Seaboard’s application for an exemption. Pan American, 
therefore, opposes the granting of said application and 
urges that it be denied forthwith. In the event that the 
Board does not take such action, Pan American further 
requests that the matter be set down for hearing and that 
Pan American be granted leave to intervene therein. 


I. 


Seaboard’s application for exemption should be denied 
for the following reasons: 


1. Under Section 416(b) of the Act, the Board may not 


grant the requested exemption from Section 401 unless it 
finds that enforcement of Section 401 


‘‘would be an undue burden on such air carrier... 
by reason of the limited extent of, or unusual cir- 
cumstances affecting, the operations of such air car- 
rier ... and is not in the public interest.’’ 


Seaboard has not even made allegations which, even if 


accepted at face value, would permit the Board to make the 
requisite findings. 


- 2. Seaboard’s sole allegation with respect to the ques- 
tion of ‘‘undue burden’’ consists of a single sentence which 
asserts that since its victory in the certificate amendment 
case is ‘‘virtually assured’’, to compel ‘‘Seaboard to forego 
any mail revenues and thus to postpone earlier and more 
satisfactory freight development for many months. . . 
would constitute an undue burden under Section 416? (p. 
14). However, not only is amendment of its certificate to 
carry U.S. mail far from ‘‘virtually assured’’ (see Para- 
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graphs 3 and 4, below)® but even if it were, the necessity to 
await such amendment does not constitute an undue burden 
(see Paragraph 5, below). 


3. Seaboard’s alleged assurance that its certificate 
amendment application will be granted rests almost exclu- 
sively on the North-South Air Freight Renewal case (Order 
No. E-11084) wherein domestic air cargo carriers were 
authorized to carry mail. However, despite its seven long 
pages of single space quotation from the briefs, argument 
and opinion in that case, nowhere does Seaboard reveal 
to the Board the very important fact that the Board 
regarded this as highly experimental, and granted such 
authority for a period of only one year, although the cargo 
authorizations granted therein were for a five year period. 


In limiting the mail authorization to one year, the Board 
stated as follows: 


“‘With respect to the duration of the mail 
authority, we believe that a temporary period of 
one year is appropriate. As noted, the carriage of 
air mail, in our judgment, encompasses a suitable 
experimental area for unsubsidized freight carriers 
to generate additional revenue support and, at the 
same time, satisfy the needs of the postal service. 
Admittedly, however, we are pioneering in a new and 
untried field in authorizing freight carriers to par- 
ticipate in the movement of mail by air on a non- 
subsidy basis. Thus, it is deemed proper to author- 
ize the mail service on an experimental basis limited , 
in duration. A one year trial period, we feel, should 
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be adequate to test the soundness and value of the 
experiment’’ (pp. 17-18). 


Seaboard’s effort (p. 15) to shrug off the Service to Puerto 
Rico case (Order No. E-11959), wherein the Board deferred 
action on Riddle’s application to carry mail to San Juan, 
after the Chief Examiner had recommended that it be 
granted, is clearly lacking in candor. The Board could not 
have stated its reason for deferral more clearly: 


‘¢Since the domestic non-subsidy mail authoriza- 
tions were only experimental in nature, it is appro- 
priate that the results of that experiment be assessed 
before additional authorizations are granted’’ 


(p. 3). 


Such assessment is yet to take place. 


4. The basic underlying facts help Seaboard no more 
than does precedent. These can be simply stated: 


(a) The existing mail service provided by Pan Ameri- 
can and TWA (and by the many foreign carriers who also 
carry U. S. mail) is excellent, and there is absolutely no 
need for additional service by Seaboard. 


(b) The Post Office Department itself did not support 
Seaboard when it offered to ‘‘help out’’ with the heavy peak 
volume mail during the last Christmas season, as is clear 
from the letter of the Post Office Department to the Board 
dated December 16, 1957, in Docket No. 9163. 


(c) Seaboard’s schedules, even if adhered to, would 
benefit only a small portion of the mail and, as Pan Ameri- 
can pointed out in opposing Seaboard’s motion for expe- 
dited hearing, it is Pan American’s information and belief 
that the service actually operated by Seaboard has varied 
very considerably from its published schedules. 
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(d) Unlike cargo, where it can at least be argued that 
an additional carrier will generate additional traffic rather 
than divert existing traffic, any U. S. mail that Seaboard 
would carry would be diverted from Pan American and 
TWA. United States mail constitutes extremely impor- 
tant traffic to Pan American and TW A—approximately 
$12,800,000 in 1957.° As a result, unlike the situation in 
the North-South Air Freight Renewal case, potential diver- 
sion is a matter of great importance here. 


(e) Although presently being paid on the basis of a 
temporary mail rate which provides no subsidy, Pan Ameri- 
ecan’s permanent rate is still pending before the Board 
and may involve substantial subsidy. TWA’s total opera- 
tion in 1957 was virtually at a breakeven level. 


(f) As the Post Office Department pointed out in its 
letter of December 16, 1957, opposing the grant of a 
Christmas season exemption to Seaboard, service by Sea- 
board might well require an increase in the service mail 
rate. The Post Office Department, of course, regards this 
as ‘‘most undesirable’’. 


5. It is clear from the foregoing that, far from being 
‘‘virtually assured”’, it is highly unlikely that the Board will 
in fact grant Seaboard’s amendment application once this 
is heard. This alone fully answers Seaboard’s wholly 
inadequate allegation of ‘‘undue burden’’. But even if it 
were probable that Seaboard’s application would ultimately 
be granted, to await such decision would still not consti- 
tute ‘“‘undue burden’’. For this, there is clear and direct 
precedent: Chicago and Southern Air Lines, Inc., Hot 
Springs Exemption, 7 CAB 451, 453-54. 


* Contrary to Seaboard’s allegation oP 
mail revenue in 1957 was 5.7% of to transport revenue (Atlantic 
Division). United States and foreign mail revenue accounted for 8.1% 
of total transport revenues. 


10) Pan American’s U. 8S. 
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6. Even if Seaboard had succeeded in showing that its 
ultimate certification to carry U. S. mail was assured, and 
that to await such certification would constitute an ‘‘undue 
burden’’, this alone would not support grant of exemption 
authority. Section 416(b) goes on to provide that an 
exemption may be granted only where there is an undue 
burden ‘‘by reason of the limited extent of, or unusual cir- 
cumstances affecting, the operations of such air carrier... .”’ 
Seaboard says nothing about ‘‘limited extent’’, and it is 
clear that the requested exemption is anything but limited. 
Depending on the Board’s ordering of its docket, an exemp- 
tion, if granted, might well continue for several years and 
would mean an unrestricted participation in a market which 
in 1957 amounted to $12,800,000 for Pan American and 
TWA.* So far as the factor of ‘‘unusual circumstances’’ 
is concerned, although Seaboard does use the statutory 
words, this appears in a meaningless one sentence allega- 
tion (pp. 13-14). 


7. Section 416(b) further provides that the Board may 
not issue the exemption unless it finds that enforcement of 
Section 401 ‘‘is not in the public interest’’. For the reasons 
more fully set forth in Paragraphs 3 and 4 above, we believe 
it clear that enforcement of Section 401 is very much in the 
public interest and, under the circumstances, mandatory. 


8. Reference should also be made to Seaboard’s 
repeated suggestion (pp. 1, 15) that it is somehow illogical 
to permit Seaboard to carry foreign mail but not United 
States mail. The Board is doubtless aware that the certifi- 
cate issued to Seaboard says not a word about any kind of 


* This alone 


stressed 
ery Oo on tart ok Abpeals in affirming the Board’s order 
imarean Airlines, Inc. Vv. CAB, 231 F. 2d 488). ? 
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mail but, in terms, only grants authority to Seaboard to 
engage in foreign air transportation ‘‘with respect to 
property’’. That Seaboard may be authorized to carry 
foreign mail results from the statute itself, and reflects a 
result probably not intended or anticipated by Congress. 
Further, so far as Pan American has been able to ascertain, 
Seaboard has carried little, if any, foreign mail—a fact 
which casts considerable doubt on the value to Seaboard or 
to any Postal Administration of the authority which Sea- 
board does have. Finally, it should be noted that Seaboard 
made no request for mail rights when it pressed so vigor- 
ously for the issuance of a cargo certificate, and it repre- 
sented that with cargo rights alone (without even mention- 
ing foreign mail revenue), it would be able to engage in a 
profitable and large scale development of the market. While 
all indications to date are that Seaboard is falling far behind 
its predictions, the Board put Seaboard on very clear notice 
that it accepted its certificate at its own risk (Order No. 
E-9311, p. 14). 


i. 


In the light of the foregoing, Pan American believes that 
the only proper course for the Board is to deny Seaboard’s 
application forthwith. In the alternative, the matter should 
be set down for hearing and Pan American should be 
granted leave to intervene therein. However, since this 
alternative would in practical effect be tantamount to grant- 
ing Seaboard’s motion for expedited hearing—which clearly 
has no merit—we urge that the Board deny Seaboard’s 
exemption application forthwith. 


Respectfully submitted, 


Pan American Wortp Arways, Inc. 


Exrav Scxort, 
Senior Attorney. 
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CERTIFICATE OF SERVICE. 


I hereby certify that I have this day served the foregoing 
Answer upon counsel for Seaboard & Western Airlines, 
Inc., Trans World Airlines, Inc. and Postmaster General of 
the United States, by causing a copy thereof properly 
addressed to be mailed to counsel for each of such parties. 


Dated: February 28, 1958. 
Exrav Sonorr. 


BEFORE THE 
CIVIL AERONAUTICS BOARD, 


Wasuineron, D. C. 


In roe Marter or THE APPLICATION OF 
Szasoarp & Western Areuines, Inc., 
for amendment of its certificate of 
public convenience and necessity un- 
der Section 401 of the Civil Aeronau- 
tics Act of 1938, as amended. 


Answer of Trans World Airlines, Inc. to Application 
for Exemption Order. 


’ Trans World Airlines, Inc. presents this answer in 
opposition to the application of Seaboard & Western Air- 
lines, Inc. in Docket No. 9264 for an exemption order author- 
izing it to carry United States and foreign transit mail 
pending action by the Board on Seaboard’s application 
for a certificate to carry such mail. In support of its oppo- 
sition to the application, TWA states the following: 
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1. TWA holds certificates of public convenience and 
necessity authorizing it to engage in air transportation of 
persons, property and mail on Routes 2 and FAM-27. 
Under the latter certificate it carries United States and 
foreign transit mail between the United States and Shannon, 
London, Paris, Frankfurt, Geneva and Zurich, all of which 
are served by Seaboard’s all-cargo services. 


2. Seaboard’s application for authority to carry U. S. 
mail raises important factual problems. In the twelve 
months ended September 30, 1957, TWA’s transatlantic 
operations achieved an operating profit of less than $500,000. 
Its U. S. mail revenues for the same period were $5,227,000. 
Mail to and from the points served by Seaboard accounted 
for 68% of the U. S. mail ton miles carried by TWA in 
1956, the last full year for which complete figures are avail- 
able, and TWA believes that there has been no substantial 


change in this proportion. Under these circumstances, the 
possibility of diversion of TWA’s U. S. mail revenues to 
Seaboard clearly raises the threat either of returning TWA 
to a subsidy status or of an increase in the transatlantic 
service mail rate. 


3. Seaboard ignores these factual considerations and 
proceeds on the assumption that the questions involved in 
its application for a certificate have already been decided 
in other proceedings. Section 401 of the Civil Aeronautics 
Act, however, requires hearing and decision on the facts 
before Seaboard can be authorized to carry mail. That this 
hearing would not be a mere formality is emphasized not 
only by TW4A’s obviously vital interest in the retention 
of its U. S. mail revenues but also by the refusal of the 
Post Office Department itself to support a recent applica- 
tion by Seaboard & Western for exemption authority to 
carry the mail even during the holiday season. See letter 
of the Post Office Department dated December 16, 1957 
in Docket No. 9163. 
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4. Seaboard’s application really alleges no more than 
the fact that it would like to have the additional revenues it 
could get from carrying U. S. mail. The Board has held 
in a number of cases that the ‘‘undue burden’’ that would 
justify the issuance of an exemption under Section 416(b) 
must consist of more than an inability to gain additional 
revenues because of the lack of a certificate. See Chicago 
& Southern Air Lines, Inc., Hot Springs Exemption, 7 
C. A. B. 451 at 453-4 (1946); Standard Air Lines, Inc., et al. 
Exemption Request, 9 C. A. B. 583 at 585 (1948) ; American 
Airlines, Inc., et al., Route Consolidations, 7 C. A. B. 337 
at 348-9 (1946). 


5. The only gesture Seaboard makes in the direction 
of compliance with the statutory requirements of Section 
416(b) is its statement on page 13 of the application that 
‘*Difficulties involved today in developing air transporta- 
tion on an economic basis are unusual circumstances affect- 
ing all cargo operators within the meaning of Section 416 
of the Act.’? What these difficulties may be is not stated. 
So general a statement clearly does not constitute the req- 
uisite showing under Section 416(b) that Seaboard is 
affected by any unusual circumstances or subject to any 
undue burden, nor does it comply with Section 302.402 of 
the Board’s Economic Regulations, which requires an 
application for exemption ‘‘to state in detail the facts relied 
upon to establish that the enforcement of the provisions 
from which exemption is sought, is or would be an undue 
burden upon the applicant by reason of the limited extent 
of, or unusual circumstances affecting the operations of 
such applicant.’’ 


6. Seaboard also relies heavily upon alleged Board and 
Post Office ‘‘policies’’ which it says support its application. 
But such ‘‘policies’”’ are not a substitute for the statutory 
requirements. As the Court of Appeals for the District 
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of Columbia said recently in American Overseas Airlines, 
Inc. v. Civil Aeronautics Board, decided January 23, 1958 
(No. 12579), ‘‘Thus the Supreme Court has twice held that 
matters of general policy, apart from the terms of this stat- 
ute, are not to be used as guides for decision.”’ 


Wuererore, Trans World Airlines, Inc. respectfully 
prays that the Board deny the application of Seaboard & 
Western Airlines, Inc. in Docket No. 9264. 


Respectfully submitted, 


CHADBOUBNE, Parke, Wuireswe & Wo.rr, 
Attorneys for Trans World Airlines, Inc. 


CERTIFICATE OF SERVICE. 


I hereby certify that I have this day served a copy of 
the foregoing answer upon the attorneys for Seaboard & 
Western Airlines, Inc. and Pan American World Airways, 
Inc. by causing a copy thereof, properly addressed and 
postage prepaid, to be mailed to each of said persons. 


Gorpon W. Bicxkezrt, 
Attorney for 
Trans World Airlines, Inc. 


New York, N. Y., March 1, 1958. 
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In reply refer to 
JTC :fr 


Post Orrice DEPparTMENT 
Office of the General Counsel 
Washington 25, D. C. 


March 6, 1958 


Mr. James R. Durfee, Chairman 
Civil Aeronautics Board 
Department of Commerce Building 
Washington 25, D. C. 


Re: Seaboard & Western Airlines 
CAB Docket No. 9264 


Dear Mr. Chairman: 


The Bureau of Transportation, Post Office Department, 
has been informally requested to comment on Seaboard & 
Western Airlines’ application in the above-described pro- 
ceeding, in which the applicant is seeking temporary 
authority to transport mail in its international air opera- 
tions through an exemption order pending the disposition 
of its application for an amendment to its certificate in 
Docket No. 9252. In support of its request, the applicant 
cites the action of the Department and the Civil Aeronau- 
tics Board in cases involving the applications of domestic 
cargo air carriers for authority to transport mail. 

The Department’s expressions in those cases were based 
not alone upon the general desirability, from a postal stand- 
point, of having available on ‘‘a when, as, and if needed 
basis’’ the capacity and schedules of all regularly scheduled 
certificated air carriers. In addition it appeared that the 
services of these domestic carriers could be used to advan- 
tage in the experimental airlift operations for 3-cent mail 
on a space available basis,—an experiment of considerable 
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importance, alone justifying, in the opinion of the Depart- 
ment, the grant of exemptions at that time. Experience 
since the grant of this authority to domestic cargo air car- 
riers shows that they have been used by and large in airlift 
operations, with comparatively limited use made in connec- 
tion with the transportation of priority airmail. 

While the basic policy of the Department remains the 
same with respect to having available the services of all 
air carriers otherwise regularly engaged in scheduled cer- 
tificated operations, for use in the event the need would 
arise, it was not intended to suggest that this Depart- 
mental policy should be considered by the Civil Aero- 
nautics Board as the overriding or exclusive factor in all 
proceedings under the Civil Aeronautics Act. 

With respect to the international operations involved 
in Seaboard and Western’s application for an exemption, 
the Department today has two U. S. air carriers operating 
approximately 204 flights per week from the New York 
Gateway to the countries involved in the application. 
Schedules are fixed after conferences with the Department 
and give recognition to the interests of all concerned—the 
public, the airlines, and the Department. In addition there 
are approximately 116 scheduled flights a week operated 
by foreign air carriers between this gateway and European 
gateways. 

From a purely mail service standpoint, the Department 
could welcome flights scheduled at frequent intervals 
around the clock, but it is reluctant to insist upon such 
scheduling due to the possible effect on costs and revenue 
of available carriers. In situations where additional or 
modified services are needed for satisfactory mail trans- 
portation, it is the Department’s policy, as applied to rail, 
highway, water, and air transport, to give the present 
carrier transporting the mail an opportunity to provide the 
needed service before a diversion is made. 

Obviously, in total, there is more capacity than cur- 
rently needed for the transportation of airmai] from the 
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New York Gateway to the European points, and conse- 
quently there is not the peculiar need for exemption which 
existed because of the airlift experiment in the domestic 
situation cited by the applicant. 

If the Board concludes to grant the exemption requested, 
and schedules are offered and maintained that will expe- 
dite the ultimate delivery of the mail to addressee, the 
Department, in keeping with its general policy, will make 
use of the service for the dispatch of U. S. mail from New 
York. 


Sincerely yours, 


Herserr B. Warsurtron 


” ‘Herperr B. Waxrsurron, 
Acting General Counsel. 


ec: Pan American World Airways 
Trans World Airlines 
Seaboard & Western Airlines 
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In THE Marrer or THE APPLICATION OF 
Szasoarp & Western Arziives, Inc., 
for amendment of its certificate of 
public convenience and necessity un- 
der Section 401 of the Civil Aeronau- 
tics Act of 1938, as amended. 


Reply to Pan American and TWA Answers to 
Seaboard’s Exemption Application. 


In Docket No. 9252, Seaboard & Western Airlines, Inc., 
has filed an application to amend its all-cargo certificate to 
authorize it to carry United States and Foreign transit 
mail. As Pan American has indicated, conclusion of such a 
case and resulting grant or denial of mail authority by way 
of certification might take several years.? 

Aware of this time problem, Seaboard requested that 
handling of its certificate amendment application be 
expedited. Both TWA and Pan American opposed any 
such expedited treatment, TWA concluding that Seaboard’s 
request was ‘‘plainly unreasonable,’ and Pan American 
adopting the view that grant of Seaboard’s request to 
expedite would ‘‘create chaos in the fature handling of the 
Board’s business.’* 


1“A full evidentary hearing, and all other normal procedural steps 
in connection with all relevant sub-issues would obviously not be ‘short 
and simple,’ despite the best intentions of all concerned.” (Pan Ameri- 
can’s Answer to Seaboard’s Application for Exemption, paragraph 4, 
PP- 4-5). “D ding on the Board’s ordering of its docket, an exemption, 
if granted might well continue for several years...” i.e., until final action 
in the pending certificate case. (Paragraph 6, pp. 5-6, Answer of Pan 
American to Seaboard’s Application for Exemption). 


? Trans World Airlines’ Answer in Docket No. 9264 at page 1. 
3 Pan American’s Answer in Docket No. 9264 at page 1. 
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In the instant proceeding, Seaboard seeks authority by 
way of temporary exemption which would authorize it to 
accept and carry such United States mail as the Post- 
master General might tender it, pending action by the 
Board in Seaboard’s certificate case. In their Answers, 
both Pan American and TWA have opposed this request. 
In reply to those Answers, Seaboard sets forth the fol- 
lowing: 


(1) Correct decision on this exemption request requires 
that the issue raised and the interest, position and policy of 
the Post Office Department be clearly understood. The issue 
is whether Seaboard’s scheduled cargo flights shall be made 
available to the Post Office Department by exemption from 
Section 401 and without hearing, for transportation of 
United States mail* at service rates. The interest of the 
Post Office Department rests on the responsibility of the 
Postmaster General to secure the best possible transporta- 
tion for the mail. On the single issue before the Board at 
this time, i.e., whether services of Seaboard & Western Air- 
lines, a scheduled certificated air carrier, shall be made 
available to it, the Post Office Department’s position and 
policy, consistent with its responsibility, is and can only 
be affirmative. 


(2) Established Post Office Department and Civil Aero- 
nautics Board policy—on which there can be no disagree- 
ment—requires that the requested exemption be granted. 
No controverted factual questions are presented for con- 
sideration or decision; hence, no evidence need be submitted 
and there is no need for a hearing. 


(3) The Board has the legal authority to grant the 
requested exemption. Within the meaning of Section 416, 
enforcement of Section 401 would be an undue burden 
upon Seaboard by reason: (a) of the limited extent of 


4 Whenever United States mail is referred to, it is herein understood to 
include foreign transit mail. 
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Seaboard’s operation; and (b) of the unusual circumstances 
affecting Seaboard’s operation, and such enforcement is 
not in the public interest. 


IL 


Tre Issue aND THE INTEREST AND Posrrion oF THE 
Post Orrice DEParTMENT. 


Under the Act, an air carrier may not accept and the 
Postmaster General may not offer an air carrier mail for 
transportation unless the Board shall have previously 
authorized the carrier—by certificate or exemption—to 
transport such mail. The Postmaster General, regardless 
of his desire to do so, therefore, cannot utilize the services 
of an unauthorized air carrier and this, regardless of the 
fact that those services might be required in the best inter- 
est of the Postal Service, or in time of strike or other emer- 
gency, might, in fact, be the only service available by which 
to transport the mail. 

Thus, the grant of authority to an air carrier to trans- 
port United States mail, serves also as a grant of authority 
to the Postmaster General to use the services otherwise 
not available to him, which may prove to be of benefit to 
the Post Office Department. Yet, the Postmaster General 
is not required to use any such services and in fact may use 
them not at all, or on such broad or limited basis as best 
serves the requirements of the Nation’s postal system. The 
Post Office Department will decide whether and to what 
extent to use the services of any such authorized air carrier 
on the basis of the facts as they are at the time. He will 
select and use those mail-authorized schedules and services 
which will result in the best mail service. He cannot con- 
sider or use schedules of a carrier not authorized by the 
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Board to carry mail.® Thus, he cannot use the schedules 
of Seaboard & Western Airlines at the present time, even 
though it appears that such schedules would, in fact, expe- 
dite certain mail deliveries.© From the standpoint of the 
postal service, the interests of the Postmaster General 
can only be bettered by the grant of mail authority to an 
air carrier. It is, therefore, the established policy of the 
Post Office Department, where the issue is whether to 
grant mail authority, to favor there being made available 
to the Post Office Department, the services of all scheduled 
air carriers: 


“Tt is readily apparent that it is in the public 
interest to have available to the Department, on an 


5 The actual practice of the Department in determining the schedules 
it will use is briefly explained in a letter from the Post Office Department 
to the Board, dated 6 March 1958, attached hereto as Exhibit C. 


“With respect to the international operations involved in Sea- 
board and Western’s application for an exemption, the Department 
today has two U. S. air carriers 5 eevee approximately 204 
flights per week from the New York Gateway to the countries 
involved in the application. Schedules are fixed after conferences 
with the Department and give recognition to the interests of all 
concerned—the public, the airlines, and the Department... .” 


These conferences are limited to the carriers authorized to carry the 
mail. Seaboard is thus excluded, and the Post Office Department can 
give no consideration to possible use of its schedules even though they 
me be the best schedules available for the use of the Post Office Depart- 
men 


Civil Aeronautics Board i 
uthority to 


in this letter 

on the question whether Seaboard’s services shall now be made ilable. 
The letter clearly affirms the basic Post Office Department moattion that 
Seaboard’s services, if made available by the Board, would be used to the 
rs to which this use would “provide an earlier delivery of mail to 
a 
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‘as and when needed’ basis, the services of all air 
carriers regularly engaged in scheduled air transpor- 
tation, if this can be done without opening the door 
to the subsidy provisions of the Act. . ae 


“‘The Department submits that it is in the public 
interest, and in accordance with public convenience 
and necessity, to authorize any holder of a cargo type 
certificate to also engage in the transportation of 
mail, providing such authority can be granted with- 
out subsidy.’’ Brief of Post Office Department to 
Examiner James 8. Keith at 2-3, North-South Air 
Freight Renewal Case, C. A. B. Docket No. 5016. 


This solidly established Post Office Department policy 
was sufficiently set forth in the original application filed 
herein and has been specifically reaffirmed by the Post Office 
Department in its letter dated 6 March 1958 (Exhibit C). 
The Post Office Department, by this letter, has again 
advised the Board of the ‘‘desirability, from a postal stand- 
point, of having available on ‘a when, as, and if needed 
basis’ the capacity and schedules of all regularly scheduled 
certificated air carriers.”? And further that: the policy of 
the Department remains unchanged “‘. . . with respect to 
having available the services of all air carriers otherwise 
regularly engaged in scheduled certificated operations, for 
use in the event the need should arise, ...’’ The Depart- 
ment has also reaffirmed its intention to use Seaboard’s 
service if the Board grants the necessary authority: 


“If the Board concludes to grant the exemption 
requested, and schedules are offered and maintained 
that will expedite the ultimate delivery of mail to 
addressee, the Department, in keeping with its gen- 
eral policy, will make use of the service for the dis- 
patch of United States mail from New York. ?? 
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Denial of authority herein requested, would, of course, 
make it impossible, regardless of the merit, from a postal 
standpoint, of Seaboard’s services, for the Postmaster 
General to carry out this basic Post Office Department 
policy. It has thus, quite inevitably, become established 
Board policy consistent with Post Office Department policy, 
to grant the authority required to enable the Post Office 
Department to use the services of all scheduled air carriers 
should it choose to do so. Denial of Seaboard’s application 
herein would be contrary to the policies of both of these 
agencies of Government. 

As was the case with the letter advice received by the 
Board from the Post Office Department in Seaboard’s 
Christmas Mail Case (Exhibit B), the more recent letter of 
6 March 1958, contains reference to factual circumstances 
which will guide the Post Office Department in deciding 
whether or not—or the extent to which—it may use Sea- 
board’s services after they have been made available by 
Board action. For example, it is pointed out that there are 
now available 320 flights weekly from New York and Euro- 
pean points by United States and foreign Flag carriers. 
Availability of these flights will no doubt be considered by 
the Post Office Department after Seaboard has received its 
authorization, in determining to what extent the Depart- 
ment will use Seaboard’s schedules. The capacity presently 
available is not, however, a relevant consideration in deter- 
mining the question whether Seaboard ‘‘shall be author- 
ized’’ to carry mail. 

In its letter, the Department has stated that it is reluc- 
tant to insist upon ‘‘flights scheduled at frequent intervals 
around the clock” in spite of the desirability of such flights 
from a ‘‘mail service standpoint’? and has advised the 
Board that there is not the ‘‘peculiar need for exemption’’ 
which existed in the domestic cargo carrier mail exemption 
cases. 

References to these matters shed some light on the 
attitude of the Department, but are not factors which should 
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be considered in determining whether Seaboard’s schedules 
shall now be made available by exemption. The Depart- 
ment’s reluctance to insist that the Board make flights 
available around the clock is understandable. It is up to 
the Board to make the actual decision, and unless it should 
have some good reason for doing otherwise, it would pre- 
sumably make service available in accord with Post Office 
Department desires without the Department’s invading the 
Board’s province by insisting that a particular service be 
authorized. As to whether a new service is to be made 
available through exemption or by certificate, it would seem 
that the Post Office Department would have an interest in 
this question only if there were some peculiar reason why 
the Postmaster General believes that some particular 
service is essential at once. In the absence of such a situa- 
tion, the Postmaster General would simply favor avail- 
ability of a service in accord with policy, but would have 
no interest in whether it be made available by exemption 
or otherwise. 


LT. 


Tue Issuz Presentep Raises a Poticy QuESTION 
Onty anp No Question or Fact Rzequrerve 
EVIDENCE aND Hasina. 


The basic Post Office Department and CAB policy favor- 
ing the availability for mail transportation of the services 
of all certificated scheduled air carriers, requires no further 
comment. And there being raised no substantial or con- 
troverted factual question of a relevant nature, this policy 
becomes determinative of the issue presented. 

In deciding whether to authorize a carrier to carry mail 
and whether to permit the Postmaster General to use its 
services, there is involved no question as to whether the 
Postmaster General will in fact, use the services to be made 
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available; no question as to whether the schedules being 
performed or to be performed will be useful to the Post 
Office Department; no question as to the relative merits of 
the services of different carriers, either as to the number 
of schedules, times of departure or arrival, speed, capacity 
or type of equipment, or as to the adequacy of service 
already being performed by other air carriers. These are 
factual matters to be considered by the Postmaster General 
at the time he is deciding which of the available services he 
will use. Such facts cannot be known in advance at the time 
of a proceeding such as this one in which the issue is not 
whether the Postmaster General will use the service, which 
only he can decide, but only whether he shall be permitted 
to do so, a question the Board must decide. Schedules, 
equipment and other characteristics of the services of air 
carriers are entirely within the control of the air carrier 
involved, and necessarily change from time to time. Fac- 
tors such as these, appear to be irrelevant to the issue here 
raised for decision. The new service authorized may later 
be of benefit to the Postmaster General, and under Post 
Office Department policy, its availability is assumed to be. 
It cannot be adverse to his interests, because he will not 
utilize it unless he is satisfied that it will benefit the postal 
service. 

Similarly, it would seem that the question of diversion 
of mail revenues is hardly one on which a decision whether 
to authorize carriage of mail could properly turn. The 
Postmaster General is the largest single user of air trans- 
portation. One of the three objectives of the Civil Aero- 
nautics Act is improved mail service. Mere authorization 
of a new carrier can effect no diversion whatsoever, and 
whether to grant such authorization is the only issue in 
such a case as this. Whether diversion will in fact, result, 
can only be known at the time that it develops. And at 
that time it will develop only as a result of the Postmaster 
General’s choice of carriers; this choice being dictated 
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by the interests of the postal service—the objective being 
generally—to expedite the mail service: 


‘*A substantial diversion of mail revenue from 
the trunklines can only come from one thing: 
superior service by the cargo carriers. ...’’ Oral 
Argument, Air Freight Renewal Case, C. A. B. 
Docket No. 4770, 143-144 (Cromelin, Post Office 
Department). 


And any carrier has the power to prevent or at least 
minimize, possible diversion by providing attractive sched- 
ules, competitive equipment; in short—good service to the 
Post Office Department. Especially where subsidy is not 
involved, as in this case, but even where it is, the question 
of diversion—highly speculative at best—is either irrele- 
vant, or at most, a matter which can hardly be considered 
to be significant or persuasive in determining whether to 
grant mail authority to a new carrier at service rates. 
Seaboard operates a daily schedule leaving New York 
at midnight for various European points; there are no other 
schedules available after 8:00 o’clock in the evening until 
9:00 o’clock the following morning. A substantial amount 
of mail becomes available at Idlewild between 8:00 P. M. 
and 12:00 Midnight when Seaboard’s flight leaves (See 
Exhibit A). Were a hearing to be held and evidence sub- 
mitted on the question of diversion based on those facts, a 
certain conclusion would be reached. After Board decision 
based on that conclusion, Pan American and TWA might 
institute midnight schedules, or eleven o’clock schedules, or 
both. The Postmaster General might or might not, in the 
exercise of his duties use them. In any event, it is clear 
that a finding on the question of diversion could not reason- 
ably be relied upon in acting to grant or deny mail authority 
to Seaboard. Whether a carrier should be authorized to 
carry mail, or, looking at the other side of the coin, whether 
the Postmaster General should be permitted to use the 
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schedules of an air carrier for transportation of mail is a 
policy question only, and the established policies of the 
Post Office Department and of the Civil Aeronautics Board 
require that the requested exemption be granted. 


IIl. 


THe Boarp Has Lecan AutHoriry To GRANT THE 
ReQuesteD EXemprion. 


According to the Post Office Department (See Exhibit C 
attached), the two U.S. Flag transAtlantic passenger car- 
riers operate 204 flights weekly between New York and 
points served by Seaboard. Foreign flag carriers operate 
an additional 116 flights between New York and European 
gateways. All of these schedules are understood to be 
available for transportation of mail. Seaboard’s single 
daily flight has space available and it leaves Idlewild at a 
time when, according to the Post Office Department, sub- 
stantial mail has accumulated for dispatch to European 
points. Seaboard’s daily schedule, according to the Post 
Office Department, amounts to 7/320 of the total of both 
U. S. and foreign Flag carriers on which the Post Office 
Department is authorized to place United States mail. Sea- 
board’s operation and its schedules available to the Post 
Office Department will presumably continue during the 
immediate future to be thus limited in extent. 

All of the transAtlantic carriers, both foreign and U. 8S. 
Flag, except Seaboard, are now authorized to carry United 
States mail. Seaboard is in the peculiar position of having 
authority to carry the mail of every country it serves except 
that of its own country. The domestic all-cargo carriers 
have all been authorized to carry mail and so far as Sea- 
board is informed, there remain only two certificated sched- 
uled carriers who do not yet have authority to carry 
United States mail; Seaboard is one. 
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At this stage in the development of air freight, Sea- 
board’s operation is necessarily a relatively limited one. 
At least daily service however, with fast, high capacity air- 
craft, appears to be essential viewed from the standpoint 
of Seaboard’s objective of best developing its freight ser- 
vice. Thus, to best fulfill its obligations under its all- 
cargo certificate, Seaboard is under economic compulsion 
to offer service between its already certificated points, 
which may currently result in excess capacity suitable and 
readily available for the transportation of mail at little 
extra cost to Seaboard. To be compelled to continue oper- 
ating on this basis, without mail authorization, until a mail 
certificate proceeding could be concluded would, in view 
of the unusual circumstances affecting its operations, 
impose an undue burden upon Seaboard and would not be 
in the public interest. Both the Board and the Post Office 
Department would thus be prevented from carrying out 
established Post Office Department policy. 

The Hot Springs Case,7 C. A. B. 451 (1946) to the extent 
that it may still be considered as representing the Board’s 
view on the subject, is not controlling here. In that case an 
exemption was sought for service to a new point to which 
several applicants, including Chicago & Southern, sought 
to be certificated in a pending certificate case. Chicago & 
Southern requested exemption to serve Hot Springs pend- 
ing final action in the certificate case. Under such circum- 
stances, an exemption would appear to prejudge the grant 
of Chicago & Southern’s certificate and denial of the others. 
In addition, the statement in that case: ‘‘The fact that a 
carrier would obtain additional revenue from a proposed 
new service clearly cannot constitute a basis for the grant- 
ing of the relief sought here,’’ should not be applied to a 
non-subsidized carrier dependent entirely upon common 
carrier revenues for its survival. In Seaboard’s case also, 
it is already operating between the points for which it 
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requests mail authorization. No new authority is requested 
by way of exemption to operate between new points. 

Seaboard’s pending application for amendment of its 
certificate to authorize transportation of mail would take a 
substantial period of time. Seaboard’s temporary cargo 
certificate must be renewed upon its expiration date in 1960. 
This will require going through a full certificate proceeding. 
One certificate proceeding could be avoided by consolidat- 
ing the cargo case with the mail certificate case and in the 
interests of expeditious handling of the Board’s crowded 
docket and the elimination of unnecessary proceedings, this 
will probably be done. TWA favors this procedure. (See 
TWA’s Answer in Docket No. 9252, p. 1.) Under such 
a procedure, Seaboard’s mail certificate case would likely 
not be concluded for several years. 

The facts and circumstances in the instant case, insofar 
as they bear on the matter of required statutory findings 
under Section 416, are substantially identical to those on 
the basis of which the domestic all-cargo carriers were 
authorized to carry United States mail by exemption. The 
Board’s grant of such authority was sustained in American 
Airlines v. CAB, 231 F. 2d. 483 (U.S. App. D. C. 1956). 


Wuererore, Seaboard & Western Airlines, Inc., prays 
that the Civil Aeronautics Board will grant the requested 
exemption authority and grant such other and further 
relief as to the Board appears to be proper. 


Respectfully submitted, 


Harpy K. Mactay, 
Watrer D. Hansen, 
Attorneys for Seaboard & 
Western Airlines, Inc. 


13 March 1958. 
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Letter From Post Office Department, Dated 
December 13, 1957. 


Post OrriceE DEPARTMENT 
Bureau of the General 
Counsel 
Washington 25 


13 December 1957 


Mr. James R. Durree, 
Chairman, 

Civil Aeronautics Board, 
Washington 25, D. C. 


Re: Application of Seaboard & Western Airlines 
for Mail Exemption—Docket No. 9163 


Dear Mr. Durfee: 


Reference is made to the application of Seaboard & 
Western Airlines for a temporary exemption which would 
authorize it to carry United States mail between New York 
and the European cities which it serves, during the 1957 
Christmas/New Year period, at the service mail rate pres- 
ently paid other United States air carriers for such ser- 
vice. 

In view of the fact that there are no scheduled departures 
of mail flights from New York to Europe between 8:00 P. M. 
and 9:00 A. M., the next day, mail ready for air dispatch 
after 8:00 P.M. is necessarily held over until the next morn- 
ing. In the limited time since being served with a copy of 
Seaboard’s applicant we have not been able to secure a 
report from New York to verify Seaboard’s statement that 
79% of the total civilian mail addressed to European points 
becomes available for dispatch at Idlewild Airport between 
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the hours of 8:00 P. M. and 2:00 A. M.; however, it is a 
known fact that a very substantial quantity of mail does 
become available for dispatch to Europe during those hours, 
much of which could be transported by Seaboard’s midnight 
flights if the requested exemption is granted. 

It is the opinion of the Department’s transportation 
officials that use of Seaboard’s scheduled flight departing 
Idlewild Airport at midnight would provide an earlier 
delivery of mail to the addressees than if the mail were held 
over to the next flight of either Pan American or TWA, in 
various European cities such as London, Paris and Frank- 
furt. In the event the requested exemption is granted, the 
Department would utilize Seaboard’s services to Europe for 
the dispatch of mail the delivery of which would be thereby 
expedited. 


Sincerely yours, 


/s/ Hersert B. WarsurtTon 
Acting General Counsel 


ec: Pan American World Airways 
Trans World Airlines 
Seaboard & Western Airlines 
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Letter From Post Office Department, 
Dated December 16, 1957. 


Posr Orrice DEePaRTMEnt, 
Washington 25, D. C. 


16 December 1957 
Mr. James R. Durfee 


Chairman 
Civil Aeronautics Board 
Washington 25, D. C. 


Re: Application of Seaboard & Western Airlines 
for mail exemption—Docket No. 9163. 


Dear Mr. Durfee: 


Unfortunately, our letter of December 13 was written 
hastily and without complete factual data. 

It is true the schedule offered by Seaboard & Western 
would at times provide an earlier delivery of mail to 
addressees—if those schedules were rigidly maintained and 
if mail were available. 

Experience with some cargo carriers has shown that 
maintenance of schedules and even continued operations 
are dependent upon cargo volume. Mail is secondary. 

As for the availability of mail at Idlewild in time for 
the midnight departure, the figure of 79% is misleading in 
that it represents mail for ali of Europe, Asia and Africa, 
or, in other words, includes points not served by Seaboard 
& Western. The entire accumulation based on present vol- 
ume runs somewhat like the following: 


8 PM to 12 PM 

12 Midnight to 2 AM........... 
2AMto4 AM x 
4AM to 6 AM. 
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The accumulation for London, Frankfurt, Paris and Rome 
from 8:00 P. M. to Midnight approximates 400 Kilos. 

The division by destination is important to us. For a 
creaming of the traffic by one carrier to the heavy volume 
points could leave what tonnage remained for the other 
carriers as being insufficient to justify maintenance of the 
present service or air mail rate. The present rate was 
we believe influenced by contemplating the total tonnage 
involved to all points. Any diminution in service or read- 
justment in rates is most undesirable. 

Obviously, the Christmas volume is no criterion for 
normal times. 

Our further inquiry develops that there has been no 
backlog of Christmas mail. The certificated carriers col- 
laborating closely with the Post Office Department have 
been supplying extra off-scheduled flights to take care of 
the additional volume. In fact, more flights have been 
offered to us than we found need to accept. We had no 
knowledge of this when writing you December 13. 

Likewise overlooked was the Post Office Department’s 
policy to first give the carrier or carriers transporting the 
mail—regardless of whether such carriers are rail, highway, 
water or air—an opportunity to hold the traffic, when com- 
petition presents, before we make a diversion. 

In all fairness, this supplementary letter is justified, but 
the need for writing it is deeply regretted. 


Sincerely yours, 
/8/ Ase McGrecor Gorr 
General Counsel 


Seaboard & Western 


Note: Exhibit C to this reply is the Post Office Depart- 
ment letter of March 6, 1958, reproduced supra at p. 76. 
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BEFORE THE 


CIVIL AERONAUTICS BOARD, 
Wasuineton, D. C. 


Ty ree Marrer or THE APPLICATION OF 
Szasoarp & Westesn Aretrves, Inc., 
for amendment of its certificate of 
public convenience and necessity un- 
der Section 401 of the Civil Aeronanu- 
tics Act of 1938, as amended. 


Motion for Expeditious Action. 


Seaboard & Western Airlines, Inc., on 13 February 
1958, filed an exemption application for authority to carry 
service rate mail pending action on its application to amend 
its certificate to authorize such mail transportation. It is 
Seaboard’s position, already clear on the basis of its appli- 
cation, answers of Pan American World Airways, Inc., 
and Trans World Airlines, Inc., and Seaboard’s reply, that 
it is established beyond question that in its pending cer- 
tificate case, Seaboard will ultimately be granted the 
requested authority. 

It follows that the sole issue presented to the Board in 
this exemption proceeding concerns the question of remedy, 
ie., whether Seaboard shall be temporarily authorized to 
carry such mail now, or shall be required to await comple- 
tion of a formal proceeding involving submission of evi- 
dence, hearing and all of the lengthy and formal procedural 
steps necessarily incident thereto. 

As Seaboard has already stated, there is raised no policy, 
factual or legal issue on the basis of which the Board might 
ultimately deny Seaboard the requested authority to carry 
United States mail on a service rate basis. 

The application for exemption was filed because of Sea- 
board’s belief that exemption was the only proper and avail- 
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able adequate remedy and the one that was needed and fully 
justified under circumstances which are known to the Board. 

The current economic situation in the air transporta- 
tion industry is critical and it appears that all segments 
require Board attention of one type or another to relieve 
the situation. Mail, to Seaboard, would be an additional 
commodity and could be an additional source of needed 
revenue; a commodity which would help fill empty space 
generally available on Seaboard’s daily flights. Currently, 
the Postmaster General is not authorized to use Seaboard’s 
flights, even though they might constitute the best available 
mail service and Seaboard is not authorized to offer its 
services to the Postmaster General. This matter, in which 
Seaboard seeks to remove this impractical prohibition, has 
now been pending before the Board since. 14 February 
1958; a period of some 11 weeks since filing of that appli- 
cation; some 9 weeks since Pan American and TWA filed 
their answers; and some 7 weeks since Seaboard filed its 
reply. During these 3 periods, with Seaboard’s request 
for relief pending before the Board for its consideration 
and action, approximately 78, 63 and 51 daily all cargo 
Super Constellation flights of Seaboard & Western Air- 
lines, the fastest all cargo service available on the Atlantic, 
generally having revenue space available, have flown from 
New York to points served by Seaboard in Europe. These 
flights flown while Seaboard’s request for relief was await- 
ing Board action constitute from 14 to 22% of a full years 
operation by this non-subsidized all cargo carrier; reve- 
nues which Seaboard may have lost cannot be ascertained. 
Approximately 79% of all Eastbound mail out of New 
York, including that destined to points served by Seaboard, 
becomes available at New York’s Idlewild airport between 
8:00 P. M., and 2:00 A. M., Seaboard’s flights leave that 
Airport at midnight; no other flights leave between the 
hours of 8:00 P. M., and 9:00 A. M. (See Appendices A & 
B to Seaboard’s Reply in this proceeding). 

The remedy by exemption, if it is to fulfill what is 
probably its principal objective, ie., expeditious relief 
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under proper circumstances, require prompt attention and 
action by the Board. Such circumstances clearly exist in 
this case. Ultimate grant of mail authority to Seaboard 
after full hearing and after all of the formal steps incident 
to such a proceeding, would appear to constitute an inade- 
quate remedy. To require Seaboard under the circum- 
stances therefore, to await mail authority until the con- 
clusion of a certificate proceeding, would clearly amount 
to an undue burden within the meaning of section 416. 

Seaboard as an all cargo carrier is authorized to carry 
all commodities of all shippers, including the mail of 
foreign countries. It seeks no subsidy in connection with 
its request for the right to carry United States mail; only 
the right therefore to carry what is in fact, nothing more 
than a single additional commodity. It is inconceivable 
that there could ever be a finding that it is in the public 
interest to deny to the Postmaster General the right to 
ship mail on Seaboard’s schedules which are available to 
every other shipper, including the postal authorities of 
every other country in the world. 

Returning to the question of undue burden, under sec- 
tion 416, a review of Board orders and opinions will dis- 
close that initial and interim authority to carry not only 
mail, but passengers and property as well, have repeatedly 
been granted to certificated carriers without hearing or 
other formal proceedings. 

Pan American and TWA have opposed Seaboard’s 
requested exemption and raised the question of undue 
burden. There is attached a list of route exemption author- 
izations heretofore granted by the Board to these carriers, 
clearly for no other reason than to increase revenues in 
probably none of which cases is undue burden, as clearly 
shown as in the instant proceeding. The dates between 
the filing of application and of favorable Board action are 
also shown in support of the contention here made that 
expeditious action on exemption requests is not only cus- 
“‘tomary, but in fact, an essential part of administrative 
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relief under section 416, to which parties are entitled under 
proper circumstances. 

Although individual precedents may not always be con- 
sidered strictly binding on an administrative agency in 
proceedings before them, it would be difficult under firmly 
established Board policy, to justify any decision denying 
an exemption to a non-subsidized all cargo carrier merely 
authorizing it temporarily and until action on its pending 
certificate case, to carry what amounts to nothing more 
than an additional commodity and especially when that 
commodity is the United States mail which, more than any 
other commodity, should have available to it, all available 
suitable scheduled transportation service at rates no 
greater than those paid to other carriers for the same 
services; and especially during a critical period in the 
transportation industry when empty space is generally 
available and maximum carrier revenues are required 
better to insure continued successful air transport 
operations, 

In view of uncounted Board decisions in fact requiring 
no showing whatsoever of undue burden, there would 
appear to be no rational or suitable justification for deny- 
ing essential relief in an important proceeding solely on 
the basis of objections by competing carriers whose only 
benefit could be such as might result from inevitable delay, 
oceasioned by lengthy administrative handling in the grant 
of mail authority to Seaboard & Western Airlines. 


Waenrerore, it is respectfully requested that the Board 
take immediate and favorable action on Seaboard and 
Western Airlines’ application in this matter. 


Respectfully submitted, 


Harpy K. Mactay 
Waures D. Hansen 
Attorneys for Seaboard & Western Airlines, Inc. 


5 May 1958 
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Reply of Pan American World Airways, Inc. t 
Motion. 


Pan American Wortp Amways System 
Chrysler Building, 135 East 42nd Street, New York 17, N. Y. 


ExEcurTive OFFICES 

May 12, 1958 
Civil Aeronautics Board 
Washington 25, D. C. 


Re: Application of Seaboard & Western 
Airlines for Exemption. 


Docket No. 9264. 


Dear Sirs: 


Despite a 17-page application for an exemption order 
authorizing the carriage of United States mail, and a 16- 
page reply (plus 6 pages of attachments) to answers filed 
by Pan American and TWA in opposition, Seaboard & 
Western Airlines has now filed a further document, dated 
May 5, 1958, which it has labeled ‘‘ Motion for Expeditious 
Action’’. In fact, however, this is little more than a repeti- 
tion of argument in support of its application. Since such 
repetition is wasteful of the time and effort of the Board, 
its Staff and all interested parties, and is unauthorized by 
the Board’s Rules of Practice, the document in question 
should be physically stricken from the record and returned 
to Seaboard. 

If such action is not taken, we respectfully request that 
the Board consider the following, in addition to the matters 
set forth in Pan American’s answer dated February 28, 
1958: 


1. While there never was any need for mail service by 
Seaboard, as the March 6, 1958 letter from the Post Office 
Department makes clear, Seaboard’s case is weaker now 
than when it filed its application. Although it still repeats 
(p. 3) that its midnight schedule from New York offers the 
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only U. S. carrier departure from 8 P. M. to 9 A. M., this 
is erroneous. The official Airline Guide for May, 1958, shows 
that Pan American’s all-cargo flights, operated six days a 
week, depart at 6 A. M.; and that TWA operates one all- 
cargo flight a week at 3 A. M., as well as several combination 
flights departing as late as 9:30 P. M. 


2. Although Seaboard keeps talking about its ‘‘daily’’ 
service, its record of performance continues to deteriorate. 
It is Pan American’s information and belief that, far from 
providing daily service, Seaboard has cancelled more than 
one-third of its scheduled eastbound transatlantic flights 
since it filed its application for exemption. 


3. The critical ‘‘current economic condition in the air 
transportation industry’’, to which Seaboard refers (p. 2), 
has affected Pan American severely, and renders it unthink- 
able that the Board would authorize diversion of any United 
States mail revenue from Pan American. Whereas Pan 
American’s Atlantic Division sustained an operating loss 
of $1,436,000 during the first quarter of 1957, this increased 
to $4,913,000 for the first quarter of 1958. 


4, Since the date that Seaboard filed its application, 
every certificated all-cargo carrier authorized to carry mail 
has petitioned for subsidy. At least one of them, Riddle 
Airlines, has taken the position that a certificate condition 
prohibiting a request for subsidy is legally ineffective, and 
that the Board must award subsidy as a matter of law. 

In the light of the foregoing, it is clear that when the 
Board does act, it should deny Seaboard’s application. 


Respectfully submitted, 
Pan American Wortp Amways, Inc. 


By Exrav Scuort, 
Senior Attorney. 


CC: Seaboard & Western Airlines 
Trans World Airlines ; 
Post Office Department 
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Reply of Trans World Airlines, Inc. to Motion. 


Cuapsousne, Parke, Wurresme & WoLFF 
25 Broadway, New York 4, N. Y. 


May 14, 1958 
Civil Aeronautics Board 
Washington 25, D. C. 


Re: Application of Seaboard & Western 
Airlines, Inc. for Exemption, 
Docket No. 9264 


Dear Sirs: 


On behalf of Trans World Airlines, Inc. and in answer 
to a document dated May 5, 1958 and called a ‘‘Motion for 
Expeditions Action” by Seaboard & Western Airlines, Inc., 


we submit that the Motion should be disregarded or denied 
because it sets forth no material allegations of fact in 
addition to those set forth in documents previously filed 
in this proceeding by Seaboard. The reasons why those 
allegations are insufficient to justify the relief sought by 
Seaboard are set forth in TWA’s answer dated March 1, 
1958. 

The ‘‘Motion’? now filed by Seaboard alleges that 
United States mail is simply ‘‘an additional commodity”’’. 
The Board has previously held that United States mail is 
not a commodity which can be carried under a certificate 
authorizing carriage of property, even if limited to that 
portion of the mail known as APO and FPO mail. Seaboard 
and Transocean APO and FPO Mail Tariff Investigation, 
Docket No. 6489, Order No. E-8768, November 18, 1954. 

Seaboard’s latest contention that mail should be treated 
simply as another commodity is particularly specious when 
other certificated all-cargo carriers are demanding subsidy 
on the ground that they have been authorized to carry 
United States mail. 
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The document filed by Seaboard should be disregarded, 
and its application in the above matter denied. 


Respectfully submitted, 


CHaDBoURNE, Parke, Wurresie & Wotrr, 
Attorneys for 
Trans World Airlines, Inc. 


ce: Seaboard & Western Airlines, Inc. 
Pan American World Airways, Ine. 
Post Office Department 
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Board’s Order No, E-12519, 
Order No. B-12519 


Unrrep Srates or AMERICA 
CIVIL AERONAUTICS BOARD 


Wasuineton, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 16th day of May, 1958 


In roe Marrer or THE APPLICATION OF 

Srasoarp & Westzrn Argirnzs, Inc., 

for amendment of its certificate of 

public convenience and necessity un- ) Docket No. 9252. 
der Section 401 of the Civil Aeronau- 

tics Act of 1938, as amended. 


Iv rae Marrer or tHe APPLICATION oF 
Szasoarp & Western Amm.rvzs, Inc., 
for amendment of its certificate of 
public convenience and necessity un- 
der Section 401 of the Civil Aeronau- 
ties Act of 1938, as amended, 


Seaboard and Western Airlines, Inc. (Seaboard) is the 
holder of a temporary certificate of public convenience and 
necessity authorizing it to engage in the foreign air trans- 
portation of property, inter alia, between New York and 
the following European cities: Shannon, London, Glasgow, 
Hamburg, Brussels, Amsterdam, Dusseldorf, Cologne, 
Frankfurt, Nuremberg, Stuttgart, Munich, Paris, Geneva, 
and Zurich. 
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By application dated February 13, 1958 (Docket No. 
9264), Seaboard requested exemption from section 401 of 
the Act so as to authorize it to carry United States and 
foreign transit mail on a non-subsidy service rate basis, 
pending action by the Board on the application for such 
amendment of its certificate which it filed on February 7, 
1958 (Docket No. 9252). 

At the time of filing its application for amendment of its 
certificate, Seaboard also filed a motion for expedited hear- 
ing. Pan American World Airways, Inc. (Pan American) 
and Trans World Airlines, Inc. (TWA) have filed answers 
in opposition to the motion, and Seaboard has filed replies. 

In support of its motion, Seaboard states, inter alia, 
that its cargo schedules have available substantial capacity 
which could be utilized to carry mail and thus improve mail 
deliveries to European points; that diversion of revenues 
from other U. S. carriers would be minor; and that since it 
is not requesting subsidy it would appear the certificate pro- 
ceeding could be limited and brief. In their answers, TWA 
and Pan American state that diversion of mail revenues 
would be substantial. TWA points out that its international 
division’s operating profit for the twelve months ended 
September 30, 1957 was less than $500,000. Pan American 
asserts that the proceeding probably would not be a simple 
one since a review of Seaboard’s basic certificate would be 
required should Seaboard contend that it needs mail author- 
ity to continue the transatlantic all-cargo experiment. 

In support of its exemption application, Seaboard states, 
inter alia, that the Board has adopted the Post Office 
Department’s policy of favoring authorization of new car- 
riers, particularly cargo carriers, to transport mail at non- 
subsidy rates; that in the area of mail certification, the 
very availability of the proposed service is in the public 
interest even though existing mail service is fully adequate; 
that it has a need for maximum revenues to develop air 
freight on an economic and profitable basis ; that the present 
difficulties in developing air transportation on an economic 
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basis are unusal circumstances affecting all cargo opera- 
tors; that the additional schedules and services may prove 
of benefit to the Post Office Department; that any mail reve- 
nues it may secure would have no substantial adverse 
impact on Pan American or TWA; that the public interest 
will require ultimate issuance to Seaboard of the requested 
certificate ; and that it is presently authorized to carry mail 
of all countries except the United States. 

Pan American and TWA have filed answers and Pan 
American a petition for leave to intervene with the Board, 
seeking denial or setting down of the application herein for 
hearing. In support thereof, inter alia, these carriers allege 
as follows: (1) the applicant has not made a showing of 
undue burden; (2) Seaboard alleges no more than that it 
would like to have the additional revenue; (3) any U. S. 
mail carried by Seaboard would be diverted and thus raise 
the possibility of returning Pan American and TWA to a 
subsidy status or of increasing their service mail rate; (4) 
the existing mail service is excellent and there is no need 
for additional service; (5) the Post Office Department did 
not support Seaboard for exemption authority to carry the 
mail during the last holiday season (Docket No. 9163) ; (6) 
enforcement of Section 401 is in the public interest; and (7) 
that Seaboard’s authority to carry foreign air mail results 
from the statute itself rather than from any authority 
granted it by the Board. 

Seaboard replied to these answers on March 14, 1958 
stating that there is no evidentiary question involved in 
this case and that the Board decision should turn entirely 
on a matter of Post Office Department and Board policy. 

The Post Office Department informed the Board that its 
basic policy remains the same with respect to having avail- 
able the services of all scheduled certificated air carriers 
for use in the event the need would arise. There is cur- 
rently more capacity than needed for the transportation of 
air mail from New York to the European points, but the 
Department states that if the exemption is granted it will 
use such service if it expedites mail delivery. 
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The Board, upon consideration of the aforesaid matters 
and of financial reports on file, finds that the motion of 
Seaboard for expedited action in Docket No. 9252 should 
be granted. It is quite evident that Seaboard’s financial 
situation is acute, and that revenues for the transportation 
of mail may be of assistance to the carrier during its present 
crisis. It is, therefore, important that the Board deter- 
mine, as promptly as possible, whether the certificate 
amendment sought by Seaboard should be granted. The 
issues in the proceeding are limited and expedited treat- 
ment will permit an early decision. 

Pending conclusion of the certificate proceeding in 
Docket No. 9252 we find that Seaboard should be granted 
immediate relief, by exemption authority to carry mail on 
@ non-subsidy basis. For the eight month period ending 
February 28, 1958, the carrier had an operating loss of 
$3.2 million of which $2.9 million occurred from October 1, 
1957. Further, it has a negative working capital position. 
This has occurred despite an increase in revenue ton miles 
and operating revenue during 1957 over the corresponding 
1956 period.* It is evident that Seaboard’s existence is 
in jeopardy. While no one can question the importance of 
the certificate provisions of the statutory plan embodied in 
the Act, the Board’s exemption powers are designed to 
afford it the flexibility needed to meet changing conditions 
for the over-all development and good of the air transporta- 
tion system. While the additional revenue accruing to Sea- 
board through this exemption cannot be precisely estimated, 
it is apparent, on the basis of the schedules currently 
offered, that the amounts of mail revenue will be of mate- 
rial assistance to the carrier in improving its working 
capital position and in supporting its cargo operations. 
To deprive the carrier of the opportunity to earn these 
revenues pending decision on its certificate application 
would impose an undue burden on it and would not be 


1 Seaboard inaugurated service under its certificate on April 10, 1956. 
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in the public interest. We have a duty to give the carrier 
as much aid and encouragement for economic survival 
as we can within the provisions of the Act. Such aid can be 
given in this instance without delay and without burden- 
ing the Federal Treasury. On the basis of the comparative 
schedules offered by Seaboard, Pan American and TWA, 
only a small portion of the mail revenues of the latter 
two carriers will be subject to diversion and accordingly 
there will be no substantial adverse effect upon these 
carriers pending a formal determination of the issues 
raised by the certificate application. Whereas the diver- 
sionary effect on the existing carriers will be slight, the 
benefit to Seaboard will be relatively substantial. Further, 
to the extent that Seaboard’s services are utilized by the 
Post Office Department to expedite mail delivery, as pointed 
out in the Post Office filing, the public interest will be bene- 
fited. 

It is evident from the foregoing that the authority con- 
ferred by exemption is limited in extent and in the public 
- interest. Accordingly, the Board finds that the enforcement 
of the provisions of Section 401 of the Act insofar as they 
would prevent the operations hereinafter authorized, would 
be an undue burden on Seaboard by reason of the limited 
extent of, and unusual circumstances affecting its opera- 
tion and is not in the public interest; and 


Ir 1s Onprrep: 


1. That Seaboard’s motion for expedited action in 
Docket No. 9252 be and hereby is granted, and that the 
answers of TWA and Pan American be and they hereby are 
denied ; 


2. That Seaboard be and is hereby temporarily exemp- 
ted from the enforcement of Section 401 of the Act insofar 
as Seaboard would otherwise be prevented from carrying 
United States and foreign transit mail on a non-subsidy, 
service rate basis; 
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3. That the exemption authority granted herein shall 
be effective from the date of this order and shall continue 
in effect until final disposition by the Board of Seaboard’s 
application in Docket No. 9252; 


4, That the answers of TWA and Pan American, and 
Pan American’s petition for leave to intervene and to set 
the application in Docket No. 9264 down for hearing be and 
they hereby are denied; 

5. That this order may be amended or revoked in the 
discretion of the Board without hearing. 


By the Civil Aeronautics Board: 


/s/ M. C. Motzicaw 
Secretary 


(Szax) 


Vice Coarmreman Gurney Dissenrine: 


I am opposed to granting this carrier the right to carry 
mail for the following reasons: 


1. No need has been shown for additional capacity 
across the North Atlantic. 


2. Any diversion of mail from the all-purpose carriers 
on the North Atlantic route may seriously impair the finan- 
cial condition of these carriers. 


3. It is doubtful whether additional schedules will be 
utilized by the Post Office Department for carrying the mail 
and therefore the carrier will receive very little benefit 
from this authority. 


4. I am not convinced that the Board has the authority 
under Section 416 of the Act to grant an exemption. (See 
Chicago and Southern Air Lines, Inc., Hot Springs Exemp- 


tion, 7 C. A. B. 451). 
/s8/ Cuan Guenzy 
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Stipulation. 


IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE Disteicr or CotumBmu Crcorr. 


Pan American Wostp Arways, Inc., 
Petitioner, 
v. 


Crvm Arronavtics Boarp, No. 14,497 
Respondent, 


Szasoanp & Western Arsiives, Lo., 
Intervenor. 


Trans Wortp Areuimes, Inc., 
Petitioner, 
v. 


Crvm Azronavtics Boazp, 
Respondent, 


Szasoarp & Western Aruryezs, Inc., 
Intervenor. 


Tr Is Heresy Srrev.aTep anp AGREED: 


(1) That the foregoing jomt appendix includes those 
portions of the certified record in the above-entitled cases 
which the several parties desire to bring to the attention of 
the Court. 


(2) That any party, in brief or argument, may refer to 
any portion of the certified record not included in this joint 
appendix to the same extent and effect as if such portion 
were included herein, it being understood that any portion 
of the record thus referred to will be printed in a supple- 
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mental joint appendix if the Court directs the same to be 
printed. 


Dated July 24, 1958. 


Roserr C. Barnarp 
Attorney for Petitioner, 
Pan American World Airways, Inc. 


Gzorce A. SPaTER 
Attorney for Petitioner, 
Trans World Airlines, Inc. 


O. D. Ozmenr 
Attorney for Respondent. 


Harpy K. Mactay 
Attorney for Intervenor. 
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Petitioner, 
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CIVIL AERONAUTICS BOARD, 
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Statement of Question Presented 


Do the findings of the Civil Aeronautics Board, and the 
underlying facts, support an order, under Section 416(b) 
of the Civil Aeronautics Act, granting a certificated trans- 
atlantic cargo carrier an exemption to carry U. S. mail 
pending determination of its application for a certificate 
to carry such mail? 
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Jurisdictional Statement 


Petitioner, Pan American World Airways, Inc. (some- 
times hereinafter referred to as “Pan American”) seeks 
review of Order Serial No. E-12519 of the Civil Aero- 
nautics Board (sometimes hereinafter referred to as “the 
Board”), entered May 16, 1958, granting Seaboard & 
Western Airlines, Inc. (sometimes hereinafter referred 
to as “Seaboard”) an exemption under Section 416(b) of 
the Civil Aeronautics Act (sometimes hereinafter referred 
to as “the Act”) to carry United States mail across the 
Atlantic pending determination of Seaboard’s application 
for a certificate of public convenience and necessity to 
carry such mail. 

Jurisdiction of this Court is invoked under Section 1006 
of the Civil Aeronautics Act, 49 U.S.C., Section 646, and 
Section 10 of the Administrative Procedure Act, 5 U.S.C., 
Section 1009. 


Statement of the Case 


The Parties 


Pan American is a corporation organized and existing 
under the laws of the State of New York, whose principal 
business is that of an air carrier engaged in performing 
transportation by air of persons, property and mail under 
certificates of public convenience and necessity issued by 
the Board pursuant to the provisions of Section 401 of 
the Civil Aeronautics Act. These include a certificate, first 
issued in 1939, authorizing transportation across the 
Atlantic between the United States and Europe. These 
operations are conducted by one of the principal operat- 
ing divisions of Pan American, called the “Atlantic 
Division.” 

A second United States air carrier, Trans World Air- 
lines, Inc. (sometimes hereinafter referred to as “TWA”) 
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is also authorized by a certificate of public convenience 
and necessity, first issued in 1945, to engage in the trans- 
portation by air of persons, property and mail across the 
Atlantic between the United States and Europe. These 
operations are conducted by an operating division of TWA 
called its “International Division.” 

Three years ago Seaboard was granted a limited certifi- 
cate to operate to Europe (Order No. E-9311, approved by 
the President June 16, 1955). Its certificate is sharply 
limited in two respects—it authorizes the carriage of 
property only,® and it is effective for only a five-year 
period. The Board decision to award even this certificate 
to Seaboard was by a 3 to 2 vote, and followed an earlier 
unanimous denial (15 CAB 565, approved by the President 
on May 10, 1952). 

Twelve other scheduled airlines of foreign nations are 
authorized to carry passengers, cargo and mail between 
the United States and Europe. They compete vigorously 
and effectively with the U. S. airlines for passenger and 
cargo traffic, but, as shown below, carry relatively little 
U. S. mail. 


Seaboard’s Property Certificate 


Pan American and TWA had opposed the issuance of 
a cargo certificate to Seaboard. In part, such opposi- 
tion was based on their concern that Seaboard would 
divert cargo traffic and revenues from them, contrary to 
the public interest. However, the majority of the Board 
rejected this argument in the belief that an additional 
competitor, specializing in the carriage of cargo, would 
create substantial additional cargo traffic for all carriers 
(Order No. B-9311, p. 19). 


_* Under the Act, the holder of any certificate to engage in foreign 
air transportation may carry mail of foreign countries. 
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Pan American and TWA had also contended that Sea- 
board’s cargo-only operations would be unprofitable and 
that, as a result, Seaboard would seek added authorization 
which would divert still further revenues from them 
(Order No. E-9311, p. 5). Seaboard contended otherwise, 
and the Board found for Seaboard (p. 11). At the same 
time, however, the Board issued clear warning that Sea- 
board accepted a cargo-only certificate at its own risk: 


“It is also within the realm of possibility that 
scheduled all-cargo service by an independent 
carrier may not prove to be economically feasible. 
This, however, is something that can be determined 
only by actual experience. Since the service will 
not be subsidized, it becomes a matter for the new 
carrier and its shareholders to determine whether 
as a matter of business judgment it desires to ven- 
ture its capital in this enterprise. All of the appli- 
cants are fully aware of the attendant risks, and 
all are actively seeking the opportunity to prove the 
economic feasibility of this venture.” (Order No. 
E-9311, p. 14). 


Seaboard’s Operations 


Seaboard commenced operations under its cargo certifi- 
cate in April 1956. After an initial first year of cargo 
traffic growth, this tapered off, and by the latter part of 
1957, Seaboard’s traffic declined in comparison with the 
same period in the preceding year. This decline has con- 
tinued into 1958 (JA, p. 108), although the total poundage 
of transatlantic cargo carried by all transatlantic airlines 
has increased. As predicted by Pan American and TWA, 
Seaboard’s certificated cargo operations have been con- 
ducted at a loss. 
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The Importance of Authorization to Carry U. S. Mail 


The authority to carry U. S. mail granted by their 
certificates is a right of great value to Pan American and 
TWA: 


a) It is large in amount. During the year ended May 
31, 1958, Pan American and TWA* were paid approxi- 
mately $13,000,000 for carrying U. S. transatlantic mail, 
with no element of subsidy. During this same 
period, their combined operating income (before taxes) 
amounted to only $4,866,000, from total operating reve- 
nues of more than $200,000,000 and on a total invest- 
ment which exceeded $125,000,000. 


b) It is profitable. Although the service mail rates are 
fixed—and properly so—on an allocated cost basis, there 
is little added cost in carrying mail, since it is carried on 
flights which would be operated in any event and there is 
almost always space available for mail without displace- 
ment of other traffic. Any reduction in U. S. mail rev- 
enue would therefore cause an almost equivalent reduction 
in operating income—or increase in operating loss. 


¢) It is virtually noncompetitive with the 12 foreign 
carriers who compete with the U. S. airlines for trans- 
atlantic passenger and cargo traffic. The U. S. Post Office 
Department controls the assignment of U. S. mail traffic. 
Over 90% has been carried by Pan American and TWA, 
and less than 10% by the foreign transatlantic airlines. 


Seaboard’s Application for Mail 


Seaboard’s first application for authority to carry U. S. 
mail was made on December 11, 1957, when it requested 
exemption authority to carry mail during the Christmas 


* Here, and elsewhere in this memorandum, unless otherwise 
indicated, references to Pan American and TWA are to their trans- 
atlantic operations. 
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period (Docket No. 9163). This was a peak period in 
mail movement, but the Post Office Department advised 
the Board that it did not need Seaboard’s services, and 
pointed out substantial considerations against granting 
Seaboard’s application. The Board denied the application 
(Order No. E-12048). 

Seaboard followed this with an application, dated 
February 7, 1958, for amendment of its certificate to 
authorize the carriage of mail (Docket No. 9252), with 
which it filed a motion for expeditious action (JA, pp. 26 
and 29).* Subsequently, by application dated February 
13, 1958 (Docket No. 9264), Seaboard asked for exemption 
authority to carry mail pending decision of its certificate 
application, urging that its ultimate mail certification was 
a foregone conclusion (JA, p. 49). 


Position of the Post Office Department 


The Post Office Department, which had not even sup- 
ported Seaboard’s application for a limited Christmas 
period exemption, made clear that it did not support 
Seaboard’s second and broader application for exemption 
(JA, p. 76). It advised the Board that “there is more 
capacity than currently needed for the transportation of 
air mail from the New York Gateway to the European 
points”, and distinguished an earlier case, where the 
Department had supported applications by domestic cargo 
carriers for exemptions to participate in the experimental 
airlift of surface mail, by noting that in Seaboard’s case 
“there is not the peculiar need for exemption which 
existed because of the airlift experiment in the domestic 
situation cited by the applicant” (JA, p. 78). 


* JA references are to Joint Appendix. 
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The Board’s Order Granting the Exemption 


By Order No. B-12519—the order under review—the 
Board granted Seaboard’s motion for expedited hearing 
on its certificate application, and also granted Seaboard 
application for an exemption order authorizing carriage 
of U. S. mail pending final disposition of the certificate 
application (JA, p. 105). The Vice Chairman of the 
Board dissented from the award of exemption authority 
on the ground that it was not in the public interest and 
was of doubtful legality (JA, p. 110). This appeal is 
limited to the award of exemption authority. 

The principal and virtually the sole basis for the 
Board’s exemption order was a finding that Seaboard 
was in a critical financial condition; that Seaboard’s very 
existence was in jeopardy because of its negative working 
capital position and its recent and current operating 
losses; and that mail revenue “will be of material assist- 
ance to the carrier in improving its working capital 
position and in supporting its cargo operations,” whereas 
the effect of diversion of mail revenues from Pan Ameri- 
can and TWA “will be slight”. The Board thereupon 
concluded that “the authority conferred by exemption is 
limited in extent and in the public interest.” 


Omissions in the Board’s Order , 


The Board’s order was silent with respect to numerous 
relevant and significant factors, including the following: 


a) Seaboard had never offered any proof or even 
alleged that it was in a financial crisis, nor had it ever 
suggested that its continued existence or operations were 
in jeopardy. It did no more than to state that “like all 
cargo carriers” it “requires maximum available revenues”, 
and to refer to “difficulties involved today in developing 
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air transportation on an economic basis” (JA, pp. 61 and 
62). This is a long way from the anguished cry of a 
earrier going under for the third time. If Seaboard had 
alleged that it was in a financial crisis, Pan American 
could readily have shown the allegation to be untrue. 
Seaboard itself had just predicted that operations would 
become profitable in the second quarter of 1958, and that 


“Based on business already in hand and the gen- 
eral outlook for the remainder of 1958, your com- 
pany expects to overcome losses incurred early in 
the year and to complete 1958 on a profitable 
basis.” (Annual Report for 1957, p. 9). 


As recently as June 9, 1958, an affidavit filed by Seaboard 
in opposition to Pan American’s motion for stay* 
affirmed that it still “hopes that * * ° its operations 
for the year will be profitable.” (Answer of Seaboard, 
App. J., p. 2). Two agreements to lease aircraft and 
crews to foreign airlines, which the Board recently 
approved (Order Nos. E-12313 and 12405), will generate 
over $7,500,000 in revenues for Seaboard, during the 12 
months beginning May 1, 1958. The complete absurdity 
of any claim of financial crisis is shown by the fact that 
just two days before the Board authorized Seaboard to 
carry mail by exemption order on this account, Seaboard 
filed an agreement with the Board to buy stock in a 
foreign airline for $1,400,000, to be paid on or before 
November 30, 1958, on call of the seller (Docket No. 
9555). The opinion granting the exemption gives no 
indication that the members of the Board were made 
aware of this. 


* This was denied without prejudice to renewal after November 
1, 1958, if there shall not have been final action on its certificate 
application by that date. 
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b) Even if Seaboard were in a financial crisis, this 
would be the very situation concerning which the Board 
had put Seaboard on notice that it accepted a certificate 
at its own risk. The Board never accepted the responsi- 
bility, nor would the Act permit it to do so, to keep an 
unsuccessful cargo service in operation by additional au- 
thority which would necessarily be detrimental to the 
other all-purpose U. S. transatlantic air carriers. 


c) The Board wholly failed to consider the serious 
financial problems of Pan American and TWA. Reports 
filed with the Board prior to the adoption of the exemp- 
tion order showed that Pan American’s Atlantic Division 
had sustained an operating loss of $5,669,000 and TWA’s 
Snternational Division a loss of $6,481,000 during the 
period October 1957 through March 1958. For total 
System operations of both companies, the operating 
losses for the six month period ended March 1958 were 
$10,060,000 and $18,416,000 respectively. This was not a 
normal winter pattern, but reflected a sharp and acceler- 
ating deterioration,* which has generally affected all 
U. S. air carriers. 


d) Although the Board made the bald statement that it 
could authorize Seaboard to carry mail “without burden- 
ing the Federal Treasury” (JA, p. 109), the Board had 
no basis for saying this. There is pending before the 
Board a proceeding initiated by the Board for the fixing of 
Pan American’s mail rate since October 1, 1956, which 
may include subsidy, and Pan American’s current opera- 
tions show a need for substantial subsidy. Any diversion 
of U. S. mail revenue from Pan American increases this 
need by an equivalent amount. Further, as the Post 
Office itself cautioned the Board (JA, p. 77), Seaboard’s 


* During the six months ended March 1957, the system i 
losses atin American and TWA were $1,124,000 and $12,340,000 
respectively. 
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authorization to carry mail might ultimately necessitate 
an increase in compensatory mail rates, which would 
directly burden the Treasury. 


e) The Board ignored its own decision, in the latest 
completed certificate case to raise this issue, to defer 
action on another overseas cargo carrier’s mail certificate 
application, because the Board had not yet assessed its 
experiment of permitting domestic cargo carriers to carry 
mail (Service to Puerto Rico Case, Order No. E-11959, 
p. 3, approved by the President November 15, 1957). The 
Board has yet to make such an assessment. The appli- 
cant which went through a certificate hearing must wait, 
whereas Seaboard—which just applied—is given exemp- 
tion authority! 


Petitions for Stay 


Concurrently with the filing of petitions for review, 
Pan American and TWA also petitioned this Court for 
a stay pending decision on the merits. The petitions for 
stay were argued before Judges Bazelon, Danaher and 
Burger on June 12, 1958, and, by order dated June 16, 
1958, were denied “without prejudice to renewal after 
November 1, 1958, if there has not been final action, 
including Presidential approval, with regard to the pend- 
ing application of Seaboard & Western Airlines, Inc., for 
an amendment to its certificate with regard to carriage 
of Atlantic mail.” 


Statutes Involved 


The Board’s exemption order was purported to be 
issued under authority of Section 416(b) of the Act, 
which permits the Board to 


“exempt from the requirements of this title or any 
provision thereof, or any rule, regulation, term, 
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condition, or limitation prescribed thereunder, any 
air carrier or class of air carriers, if it finds that 
the enforcement of this title or such provision, or 
such rule, regulation, term, condition, or limitation 
is or would be an undue burden on such air carrier 
or class of air carriers by reason of the limited 
extent of, or unusual circumstances affecting, the 
operations of such air carrier or class of air 
carriers and is not in the public interest.” 


This and other pertinent provisions of the Civil Aero- 
nautics Act and of the Administrative Procedure Act are 
set forth in Appendix A. 


STATEMENT OF POINTS AND SUMMARY 
OF ARGUMENT 


I 


The Board did not, and on the facts could not, make 
the specific findings needed to support the Board’s con- 
clusory statement that adherence to the normal certificate 
procedure would be an undue burden on Seaboard and 
contrary to the public interest. 


Section 416(b) of the Act empowers the Board to 
exempt an air carrier from the normal certificate pro- 
cedure only where the Board makes valid findings that 
adherence to such procedure 


“ °* © would be an undue burden on such air 
carrier ®° * * by reason of the limited extent 
of, or unusual circumstances affecting, the opera- 
tions of such air carrier * * * and is not in 
the public interest.” 


It is not enough for the Board merely to say this; rather, 
its conclusion must rest on valid and substantiated find- 
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ings that all the conditions precedent to the grant of an 
exemption from the certificating process have been met. 
These are (1) undue burden caused by one of two specific 
reasons, and (2) public interest in dispensing with the 
normal certificating procedure. Here the Board made no 
such findings, and had no basis in fact for any of them. 
Instead it appears to have allowed itself to be panicked, 
on the basis of information, coming from somewhere out- 
side the record, and not alleged in Seaboard’s application 
that Seaboard was in a serious financial condition. We 
need not debate whether, if this information were true, it 
would support the exemption. For it was not true and 
certainly cannot afford a basis for the exemption when 
petitioners did not even have an opportunity to be heard 
upon it. 


Il 


This Court’s decision in American Airlines v. Civil Aero- 
nautics Board, 97 U. S. App. D. C. 324, 231 F. 2d 483 
(1956), shows the invalidity of the Board’s order. 


Although, in the case cited this Court, by a vote of two 
to one, sustained an exemption order authorizing domes- 
tic cargo carriers to participate in a surface mail airlift 
experiment, all three opinions show that the Judges par- 
ticipating in that decision would have reached a contrary 
result on the record here. 





The Board did not, and on the facts could not, make 
the specific findings needed to support the Board’s con- 
clusory statement that adherence to the normal certificate 
procedure would be an undue burden on Seaboard and 
contrary to the public interest. 


A. Section 416(b) must be given a scope consistent 
with the basic scheme of the Civil Aeronautics Act. 


Section 416(b) cannot be construed as if it stood sep- 
arate and apart from the other provisions of the Civil 
Aeronautics Act. Congress cannot be thought to have 
given an airline a free election between two methods of 
obtaining authorization to fly—one involving the full 
procedural safeguards of notice, hearing before an 


examiner, an initial or recommended decision, brief and 
argument thereon to the Board, and, in the case of inter- 
national certificates, a final determination by the Presi- 
dent, and the other a “quickie” exemption. The exemp- 
tion provisions of Section 416(b) must be construed and 
applied in the light of the basic policy of the Act that 
authorization to conduct air service shall be given by 
certificate of convenience and necessity awarded after 
full hearing and other procedural safeguards. 

The Board has long been on record to this effect. 

In Chicago & Southern Air Lines, Inc., Hot Springs 
Exemption, 7 CAB 451 (1946), Chicago & Southern 
sought a temporary exemption to Hot Springs pending 
a hearing on its certificate application. The city was not 
served by any other airline, it keenly desired Chicago & 
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Southern’s service, and the application was not opposed 
by any operating air carrier. Nevertheless, citing two 
previous cases, the Board denied the application, stating 
(p. 404): 
“We do not believe that this evidence constitutes 
a basis for a finding that the requirements of a full 
compliance with the provisions of section 401 of 
the Act is an undue burden on the carrier. The 
fact that a carrier would obtain additional revenue 
from a proposed new service clearly cannot con- 


stitute a basis for the granting of the relief sought 
here.” (Emphasis added.) 


The Vice Chairman of the Board referred to this decision 
in dissenting from the award of exemption authority to 
Seaboard. 

Again, in American Airlines et al., Route Consolida- 
tions, 7 CAB 337 (1946), the Board emphasized that 


“the mere fact that an exemption would be to the 
individual interest of the prospective exemptee is 
not justification for its grant, and the Board will 
order such exemptions only if it appears that com- 
pelling reasons of public interest demand the ex- 
emption” (p. 349). 


See, also, Standard Airlines, Inc., et al., Exemption Re- 
quest, 9 CAB 583, 584 (1948) ; Large Irregular Carriers, 
Exemptions, 11 CAB 609, 611 (1950). 

This Court has expressed exactly the same view. 
American Airlines v. Civil Aeronautics Board, 98 U. 8. 
App. D. C. 348, 353, 235 F. 2d 845, 850 (1956). 

It is also clear that valid use of the Board’s exemption 
power requires more than the mere mouthing of the 
statutory language, but must be supported by valid find- 
ings in sufficient detail to permit effective review. This 
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principle, applicable to all agency adjudication, American 
Broadcasting Co. v. Federal Communications Commission, 
85 U. S. App. D. C. 343, 179 F. 2d 437 (1949), has been 
specifically expounded by this Court in relation to exemp- 
tions under Section 416(b) of the Civil Aeronautics Act: 


“To validate an order of exemption the Board must 
comply with the statute; i.e., it must find what the 
staute requires it to find, not in conclusory fashion 
in the statutory language but in such fashion that 
a reviewing court can test the validity of the find- 
ing.” (American Airlines, supra, 98 U. S. App. 
D. C. at 356, 235 F. 2d at 853.) 


Here there were no findings, nor any proper basis for 
findings, to support the exemption order. 


B. There was no proper or adequate basis for a 
finding of “undue burden” for either of the reasons 
specified in Section 416(b). 

To await the outcome of a certificate case would be no 
more of an “undue burden” on Seaboard than on any 
other applicant for a certificate. This is the normal 
method for obtaining authorization. While all certificate 
cases may, indeed, be burdens in the colloquial sense, they! 
are burdens contemplated by the statute and therefore in 
the normal case certainly are not “undue”. Seaboard 
did not apply for a mail certificate until February 1958, 
and, in the light of the Board’s extremely congested 
calendar®, could not have expected hearing on its appli- 
cation for a considerable period of time. The Board has 
therefore granted Seaboard very substantial relief by 
ordering expedited hearing on its certificate application— 


* Certificate applications typically are docketed years before they 
are heard. 
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an order from which no appeal has been taken and which 
goes a long way toward eliminating any burden normally 
involved in awaiting the outcome of a certificate pro- 
ceeding. 

Seaboard itself had difficulty in even alleging “undue 
burden”. The best it could come up with was an argu- 
ment that favorable decision on its certificate application 
was “virtually assured”, and that the necessity to forego 
mail revenues in the interim was therefore an undue 
burden (JA, pp. 60 and 62). Obviously, however, any self- 
confident applicant can make this same allegation, which 
is clearly inadequate. Chicago & Southern Air Lines, 
Inc., Hot Springs Exemption, 7 CAB 451. Further, as 
Pan American pointed out to the Board (JA, p. 68), 
Seaboard’s optimism was not at all justified, since the 
Board’s most recent ruling, after hearing on a cargo 
earrier’s application for a mail certificate, was to defer 
action pending a thorough-going review of the entire 
experiment. (Service to Puerto Rico Case, Order No. 
E-11959.) 

The Board could not and did not accept Seaboard’s 
argument. Someone therefore came up with the theory 
of “financial crisis”. We need not debate whether a 
finding to this effect would show “undue burden”. For, 
as shown above (p. 6), Seaboard had not even alleged 
this, and petitioners had no opportunity to show its 
falsity, as they easily could have done and as, indeed, 
was done by facts within the Board’s notice. Indeed, as 
shown in Seaboard’s Answer to the Petitions for Stay, 
even Seaboard itself could not accept this finding without 
qualification, and added its own refinement—that, while it 
anticipates that 1958 will be profitable, without U. S. 
mail revenue, it faces “a difficult and burdensome cash 
position” (Appendix J to Seaboard’s Answer, p. 2)— 
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evidently not too burdensome, however, when Seaboard 
is investing $1,400,000 in the stock of another airline 
(Docket No. 9555). 

However, “andue burden” in general, even if it could 
properly have been found to exist, would not sustain the 
Board’s exemption order. For the statute specifies that 
an exemption may be issued only where an undue burden 
arises from one of two specified reasons—“* * * the 
limited extent of, or unusual circumstances. affecting, the 
operations of such air carrier.” Neither of these further 
conditions has been met here. 


1. The Board hardly even purported to find that “un- 
usual circumstances” necessitated the exemption. It did 
not even use the words “unusual circumstances” except in 
a last conclusory sentence, in which it merely repeated the 
words of the Act (JA, p. 109). This does not constitute 
a legally adequate finding (p. 14, supra). 


There was good reason for the Board’s failure to find 
“anusual circumstances”, since none exist. All Seaboard 
could think of arguing, in its application for exemption, 
was that 


“Difficulties involved today in developing air trans- 
portation on an economic basis are unusual cir- 
cumstances affecting all cargo operators within 
the meaning of Section 416 of the Act” (JA, p. 62). 


But these same difficulties affect other air carriers as well 
—including Pan American (see p. 8, sSupra)—and, un- 
fortunately, hardly qualify as “onusual”. 

2. The Board did find that “the authority conferred 
by the exemption is limited in extent” (JA, p. 109)—but 


it never explained why. For this failure, too, there was 
good reason: 
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(a) That the exemption authority is to continue only 
until final disposition by the Board of Seaboard’s certifi- 
cate application cannot provide the required limitation; 
if it did, every applicant for a certificate could auto- 
matically be granted exemption pending final decision.” 
In the Chicago and Southern case, supra, the Board was 
unable to make a finding of “undue burden” even though 
a parallel certificate proceeding had already been heard 
and would soon be before the Board for decision (7 CAB 
451, 452). 


(b) There is no limit on the number of flights which 
Seaboard may operate, nor is the area of operation limited 
in extent, since Seaboard’s property certificate, and there- 
fore its mail exemption, authorizes flights between the 
United States and Ireland, the United Kingdom, the 
Netherlands, Belgium, West Germany, France and Switz- 
erland. 


(c) The exemption is not limited in extent because of 
the type or value of traffic involved. Mail is one of the 
three categories of traffic covered by the Act—persons, 
property and mail—and the right to carry mail across 
the Atlantic is worth $13,000,000 a year to Pan American 
and TWA. It is particularly valuable because it is car- 
ried at small added cost. 


It should be noted also that when Section 416(b) speaks 
of a finding of “undue burden” being rested on “limited 
extent”, the “limited extent” is not of the operation to be 
carried on under the exemptions but of the total opera- 
tions being conducted by the air carrier. The Board did 


* A bill which would specifically have empowered the Board to 
authorize interim air transportation pending the outcome of regular 
certificate proceedings passed the House of R resentatives in 1947, 
but was not acted on in the Senate (H.R. 4169, 80th Cong., Ist Sess.). 
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not and could not make any such finding with respect to 
Seaboard, with its 15,163 miles of route and annual 
revenues of $7,174,448. Furthermore, even if counsel 
for the Government should now attempt to suggest some 
respect in which the “limited extent” of Seaboard’s opera- 
tions makes compliance with the certificate provision 
an undue burden, and we can think of none, the Board 
itself never revealed the basis for its conclusion. This, 
in itself, is a fatal defect. As said in Securities € Ex- 
change Commission v. Chenery Corporation, 318 U. S. 
80 (1943) : 

“The grounds upon which an administrative order 


must be judged are those upon which the record 
discloses that its action was based.” 


See also Mississippi River Fuel Co. v. Federal Power 
Commission, 82 U.S. App. D. C. 208, 163 F. 2d 433 (1947). 


C. There was no proper basis for the Board’s state- 
ment that adherence to the certificate procedure was not 
in the public mterest. 

Section 416(b) does more than require a finding of 
“andue burden” for one of the two specified reasons; it 
also requires a valid finding that enforcement of the cer- 
tificate requirement “is not in the public interest”. For 
such a finding, the Board relied on two factors: 


1. It stated that “to the extent that Seaboard’s serv- 
ices are utilized by the Post Office Department to expedite 
mail delivery * * * the public interest will be benefited” 
(JA, p. 109). But the Post Office Department made clear 
that it did not need Seaboard’s mail service, and certainly 
not by exemption (JA, p. 76). The possibility that, despite 
this, the Board might conceivably conclude, in the certifi- 
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cate case, that Seaboard could effect some improvement in 
mail service, does not support an emergency exemption by- 
passing the carefully drawn scheme of the Act. 


2. The Board also stated that it would not be in the 
public interest to “deprive” Seaboard of “the opportunity 
to earn (mail) revenues pending decision on its certificate 
application.” However, Seaboard’s situation in this re- 
spect was no different from that of any other applicant 
for a certificate, except perhaps on the theory, presented 
for the first time in the Board’s opinion, that immediate 
mail revenues were necessary to Seaboard’s “economic 
survival” (JA, p. 109). As noted above (p. 6), no 
such issue had been presented and there was no factual 
basis for such a finding. But even if there were, it would 
still be legally inadequate both in itself and because of the 
many far more important public interest factors—includ- 
ing the serious financial condition of Pan American and 
TWA—which the Board did not consider at all. 


II 
This Court’s decision in American Airlines v. Civil Aero- 
nautics Board, 97 U. S. App. D. C. 324, 231 F. 2d 483 
(1956), shows the invalidity of the Board’s order. 


Although in American Airlines v. Civil Aeronautics 
Board, 97 U. S. App. D. C. 324, 231 F. 2d 483, a majority 
of this Court sustained an exemption order authorizing 
domestic cargo carriers to carry mail,* two separate opin- 
ions of the majority and the dissenting opinion of Chief 
Judge Edgerton make clear that they would have reached 
a different result on the facts presented here. 

The American Airlines case involved an appeal by certifi- 
cated domestic trunkline carriers from a Board order 


* Petitioner respectfully di with the Court’s holding that 
there may be circumstances under which the Board has such power, 
and preserves the point in the event this case reaches the Supreme 
Court. 
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authorizing domestic cargo carriers, by exemption, to par- 
ticipate in an experiment, sponsored by the Post Office 
Department, wherein surface mail was moved by air. The 
Post Office Department vigorously supported the applica- 
tions for exemption, claiming, inter alia, that use of the 
cargo carriers in the experiment would 


“add to the knowledge and experience sought by the 
Department to provide a basis for its future rec- 
ommendations with respect to this special class of 
air transportation” (231 F. 2d at 485). 


Further, the Board specifically found that the surface mail 
experiment was temporary in nature, and might well be 
terminated before certificate proceedings could be com- 
pleted. 

The Board’s order was sustained by a vote of 2 to 1, with 
three separate opinions: 


1. The first, and most positive in upholding the Board, 
was that of Judge Bastian, but even he relied heavily on 
the very special circumstances outlined above. No such 
circumstances exist here. Far from supporting Sea- 
board’s application for exemption, the Post Office Depart- 
ment has been quite negative (JA, p. 76). It has no need 
for the service, there is no new knowledge or experience 
to be obtained, and mail carriage by Seaboard may lead 
to an increase even in service mail rates. Further, there is 
no possibility that the flow of transatlantic mail will 
have ceased before the conclusion of a certificate proceed- 
ing. If Seaboard is successful in its certificate applica- 
tion, there will be ample mail available for it to carry. 

2. Judge Prettyman concurred, but added a separate 
opinion because “the question seems to me closer than my 
brother Bastian indicates it is to him” (p. 488). He 
concluded his short separate opinion as follows: 


“T realize too that this case does not necessarily 
rest upon so broad a concept of the exemption 
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requirements as I have posited, because the experi- 
mental carriage of the mail with which this case 
is concerned may well be completed before certifi- 
cation proceedings can be completed. In such event 
denial of an exemption would be a total and final 
deprivation of participation. This is not the case 
in the usual application for exemption” (p. 488). 


Seaboard’s application, however, is routinely “usual”, and 
presents no more than a desire on its part. to increase 
its revenues as quickly as possible, in contravention of the 
careful certificate provisions of the Act. 


3, Finally, Chief Judge Edgerton dissented because, 
whereas the Board based its findings of “ondue burden” 
on “unusual circumstances”, he was of the opinion that 
the circumstances, which affected all uncertificated air 
carriers, were not unusual. 


In short, every one of the three Judges in the American 
Airlines case took a view that should have led the Board 
to deny Seaboard’s exemption application here. This 
Court should not countenance administrative action in 
such plain defiance of the clear intent of its decision. 


CONCLUSION 


The order granting Seaboard an exemption to carry 
United States. mail pending determination of its 
certificate application should be annulled. 


Respectfully submitted, 
Heney J. FRIENDLY, 
Rosert G. BaRNagD, 
Attorneys for Petitioner, 
Southern Building, 
Washington 5, D. C. 


Pan American World Airways, Inc., 
135 East 42nd Street, 
New York 17, N. Y. 
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APPENDIX A 
CIVIL AERONAUTICS ACT 


“Sec. 401 [49 U.S.C. §481] (a) No air carrier shall 
engage in any air transportation unless there is in force 
a certificate issued by the Authority authorizing such air 
carrier to engage in such transportation: * * °”’. 


“(h) The Authority, upon petition or complaint or 
upon its own initiative, after notice and hearing, may 
alter, amend, modify, or suspend any such certificate, in 
whole or in part, if the public convenience and necessity 
so require, or may revoke any such certificate, in whole 
or in part, for intentional failure to comply with any 
provision of this title or any order, rule, or regulation 
issued hereunder or any term, condition, or limitation 
of such certificate: * * °”. 


“Sec. 416 (b) (1) The Authority, from time to time 
and to the extent necessary, may (except as provided in 
paragraph (2) of this subsection) exempt from the 
requirements of this title or any provision thereof, or 
any rule, regulation, term, condition, or limitation pre- 
scribed thereunder, any air carrier or class of air carriers, 
if it finds that the enforcement of this title or such 
provision, or such rule, regulation, term, condition, or 
limitation is or would be an undue burden on such air 
carrier or class of air carriers by reason of the limited 
extent of, or unusual circumstances affecting, the opera- 
tions of such air carrier or class of air carriers and is 
not in the public interest.” 


“Sec, 1006 [49 U.S.C. §646] (a) Any order, affirmative 
or negative, issued by the Authority under this Act, 
except any order in respect of any foreign air carrier 
subject to the approval of the President as provided in 
section 801 of this Act, shall be subject to review by the 
circuit court of appeals of the United States or the 
United States Court of Appeals for the District of Colum- 
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bia upon petition, filed within sixty days after the entry 
of such order, by any person disclosing a substantial 
interest in such order. After the expiration of said sixty 
days a petition may be filed only by leave of court upon 
a showing of reasonable grounds for failure to file the 
petition theretofore.” 


“(b) A petition under this section, shall be filed in the 
court for the circuit wherein the petitioner resides or 
has his principal place of business or in the United States 
Court of Appeals for the District of Columbia.” 


“Section 10 Administrative Procedure Act [5 U.S.C. 
§1009] Judicial Review of Agency Action. Except so 
far as (1) statutes preclude judicial review or (2) agency 
action is by law committed to agency discretion— 


Rights of review.——(a) Any person suffering legal 
wrong because of any agency action, or adversely affected 
or aggrieved by such action within the meaning of any 
sear statute, shall be entitled to judicial review 
thereof. 


Form and venue of action—(b) The form of pro- 
ceeding for judicial review shall be any special statutory 
review of proceeding relevant to the subject matter in 
any court specified by statute or, in the absence or inade- 
quacy thereof, any applicable form of legal action (in- 
cluding actions for declaratory judgments or writs of 
prohibitory or mandatory injunction or habeas corpus) 
in any court of competent jurisdiction. Agency action 
shall be subject to judicial review in civil or crimina: 
proceedings for judicial enforcement except to the extent 
that prior, adequate, and exclusive opportunity for such 
review is provided by law. 


Reviewable Acts. (ce) Every agency action made re- 
viewable by statute and every final agency action for 
which there is no other adequate remedy in any court 
shall be subject to judicial review. Any preliminary, 
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procedural, or intermediate agency action or ruling not 
directly reviewable shall be subject to review upon the 
review of the final agency action. Except as otherwise 
expressly required by statute, agency action otherwise 
final shall be final for the purposes of this subsection 
whether or not there has been presented or determined 
any application for a declaratory order, for any form 
of reconsideration, or (unless the agency otherwise re- 
quires by law and provides that the action meanwhile 
shall be inoperative) for an appeal to superior agency 
authority. 


Scope of Review. (d) So far as necessary to decision 
and where presented the reviewing court shall decide all 
relevant questions of law, interpret constitutional and 
statutory provisions, and determine the meaning or 
applicability of the terms of any agency action. It shall 
(A) compel agency action unlawfully withheld or unrea- 
sonably delayed; and (B) hold unlawful and set aside 
agency action, findings, and conclusions found to be (1) 
arbitrary, capricious, an abuse of discretion, or other- 
wise not in accordance with law; (2) contrary to consti- 
tutional right, power, privilege or immunity; (3) in ex- 
cess of statutory jurisdiction, authority, or limitations, 
or short of statutory rights; (4) without observance of 
procedure required by law; (5) unsupported by substan- 
tial evidence in any case subject to the requirements of 
sections 1006 and 1007 of this title or otherwise reviewed 
on the record of an agency hearing provided by statute; 
or (6) unwarranted by the facts to the extent that the 
facts are subject to trial de novo by the reviewing court. 
In making the foregoing determinations the court shall 
review the whole record or such portions thereof as may 
be cited by any party, and due account shall be taken of 
the rule of prejudicial error. June 11, 1946, ¢. 324, §10, 
60 Stat. 243.” 





BRIEF FOR PETITIONER. 





Gnited States Court of Appeals 
For tae Disraict or CEE nates Gare of Appeals 
| _ |. Distries rs Cotknbes Cireuiz 


No. No. 14BMED JUL 95 1958 


TRANS WORLD ATRL Ryd eral? 
CLERK titioner, 





against 


CIVIL AERONAUTICS BOARD, 
| Respondent, 


SEABOARD & WESTERN ATRLINES, INC., 
Intervenor. 


8, 
ON PETITION FOR REVIEW OF AN ORDER OF THE 
CIVIL AERONAUTICS BOARD. 


aaa eS 





GEORGE iA. SPATER, 

Wri Caverty, 

Attorneys for Petitioner. 

CHarLEs PICKETT, 

Henry P. Brevans, | 
Of Counsel. 





July 25, 1958 ) 


Pandick Press, Inc.. 22 Thames St.. New York 6, N. Y.. U. 8. A. 
| 














Statement of Questions Presented. 


1. Whether the Civil Aeronautics Board has power, 
under Section 416(b) of the Civil Aeronautics Act, without 
approval by the President under Section 801 of the Act, to 
grant an air carrier certificated to carry only property an 
exemption authorizing the transportation of mail in foreign 
air transportation. 


2. Whether the Board’s findings of ‘‘undue burden’’ 
and ‘‘public interest,’’ which are statutory prerequisites 
to the granting of relief under Section 416(b), have any 
rational or lawful basis. 


3. Whether the Civil Aeronautics Board has power, 
under Section 416(b) of the Civil Aeronautics Act, to 
authorize by exemption the transportation of mail by car- 
riers not certificated to transport mail. (As to this point, 
see infra, page 34, footnote °.) 


4, Whether the Board is required to hold a hearing in 
proceedings under Section 416(b) in which the rights of 
certificated mail carriers are adversely affected. (As to 
this point, see infra, page 40, footnote °.) 
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BRIEF FOR PETITIONER. 
Jurisdictional Statement. 


Petitioner (‘“‘TWA’’) seeks review of an order of the 
Civil Aeronautics Board (‘‘the Board’’) granting Sea- 
board & Western Airlines, Inc. (‘‘Seaboard’’) an ‘‘exemp- 
tion authority’’ under §416(b)(1) of the Civil Aeronautics 
Act (Act of June 23, 1938, c. 601, 52.Stat. 973, 1005, 49 
U. S. C. §496(b)(1)) to carry mail in certain foreign air 
transportation in competition with petitioner and other 
carriers, 

The order under review, No. E-12519, is dated May 16, 
1958 (105-110).* Thereby the Board in effect temporarily 
amended Seaboard’s certificate so as to permit the trans- 
portation of mail. This was done, however, without Presi- 
dential approval under Section 801 of the Act (52 Stat. 
1014, 49 U. S. C. §601). 

This Court has jurisdiction under §1006(a) of the Act 
(52 Stat. 1024, as amended, 49 U.S. C. §646(a)) and §10 of 
the Administrative Procedure Act (Act of June 11, 1946, 
c. 324, 60 Stat. 243, 5 U.S. C. §1009). 


* Numbers in parentheses not otherwise identified refer to the 
pages of the Joint Appendix. 
All italics are added unless otherwise stated. 
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Statement of the Case. 


Petitioner is an air carrier. In 1945 it was certificated 
to conduct transatlantic operations, including the trans- 
portation of mail. Northeast Airlines, Inc., et al., North 
Atlantic Route Case, 6 C. A. B. 319, 359 (1945). 

TWA has been carrying mail across the Atlantic for 13 
years. Its transatlantic competitors now include Pan Ameri- 
can World Airways, Inc. (‘‘Pan American’’) and about 12 
foreign air carriers. 


Seaboard’s Temporary Certificate. 


Seaboard is a cargo air carrier. Its initial application 
for a certificate to transport property across the Atlantic 
was unanimously denied in United States-Europe-Middle 
East Cargo Service Case, 15 C. A. B. 565 (1951), approved 
by the President on May 10, 1952 (see 15 C. A. B. at p. 568). 

Subsequently the Board, by a 3 to 2 vote, recommended 
that Seaboard be given a temporary certificate for five 
years. Transatlantic Cargo Case, Order No. B-9311 (1954). 
After more than a year, the President approved issuance of 
the certificate (18). 

Seaboard’s temporary certificate does not extend to the 
transportation of mail.* It authorizes Seaboard to engage 
only ‘‘in foreign air transportation with respect to prop- 
erty’’ between New York and several European points (16). 
TWA serves many of the same cities, e.g., London, Paris, 
Frankfort and Zurich (39). 


Seaboard’s Original Exemption Application. 


In December 1957 Seaboard applied for an exemption 
authorizing it to carry mail between New York and certain 


* For brevity, we shall use ‘‘mail’’, without qualification, in the 
same sense as the definition in §1(23) of the Act, te., ‘‘United 
States mail and foreign-transit mail’’ (52 Stat. 979, 49 U. S. C. 
§401(23)). Mail of foreign countries is within the purview of 
Seaboard’s certificate. 
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European cities during the Christmas holiday period (34 
35). 
The Board denied the exemption forthwith, because 
‘‘Seaboard has not established that’’ there ‘‘would be an 
undue burden upon Seaboard by reason of the limited 
extent of, or unusual circumstances affecting its operation 
and is not in the public interest.”’ Order No. E-12048 
(Dec. 24, 1957). 


Seaboard’s Application to Amend 
Its Temporary Certificate. 


On February 7, 1958, Seaboard instituted proceedings 
—Docket No. 9252 below—under Section 401 of the Act to 
amend its temporary certificate ‘‘to include the carriage 
of United States and Foreign Transit mail on a non-subsidy, 
service-rate basis’’ (27). 

Concurrently Seaboard moved for ‘‘expeditious action’”’ 
on this application (29-32). It asserted that the proceed- 
ing ‘‘could be completed quickly and at a minimum cost 
in staff time and effort’? (31). 


Seaboard’s Second Application for 
a Mail Exemption. 


Less than a week later—February 13, 1958—Seaboard 
applied under Section 416(b) of the Act for an ‘‘exemption 
order’’ authorizing it to carry mail pending decision of 
the application to amend its temporary certificate (49-64). 
This was Docket No. 9264 below. 

Seaboard contended that the amendment was a ‘‘virtual 
certainty’? (60), and that ‘‘the certificate proceeding will, 
in all likelihood, and as a practical matter, prove to be a 
pro forma affair’ (61). It sought the exemption because a 
‘certificate proceeding would, in all probability, not be 
completed for several months, even though it were to be 
expedited in accordance with a motion filed by Seaboard, 
and the grant of that motion may not be possible in view 
of the Board’s crowded docket’’ (61). 
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Neither in its application—nor at any other time—did 
Seaboard claim that, without mail revenue, its ‘‘existence’’ 
would be ‘‘in jeopardy.’’ Yet that was the theory on which 
the Board ultimately granted the exemption (108). 


The Position of the Post Office Department. 


Both TWA (72-75) and Pan American (65-71) filed 
answers opposing Seaboard’s application. 

The Post Office Department expressed its views in a 
letter (76-78). It first reviewed the existing transatlantic 
mail service (77): 


‘“With respect to the international operations in- 
volved in Seaboard and Western’s application for 
an exemption, the Department today has two U. S. 
air carriers operating approximately 204 flights per 
week from the New York Gateway to the countries 
involved in the application. Schedules are fixed 
after conferences with the Department and give 
recognition to the interests of all concerned—the 
public, the airlines, and the Department. In addi- 
tion, there are approximately 116 scheduled flights a 
week operated by foreign air carriers between this 
gateway and European gateways.’’ 


The Post Office concluded there was no urgent need to 
have Seaboard carry mail (77-79): 


“Obviously, in total, there 1s more capacity than 
currently needed for the transportation of airmail 
from the New York Gateway to the European points, 
and consequently there is not the peculiar need for 
exemption which existed because of the airlift 
experiment in the domestic situation cited by the 
applicant.’”* 


In its reply, Seaboard took the curious position that the 
Post Office Department’s views were of no particular sig- 
nificance (84-85). 


* The ‘domestic situation cited by the applicant’’ was considered 
in American Airlines, Inc. v. Cwil Aeronautics Board, 97 U. 8. 
App. D. C. 324, 231 F. 2d 483 (1956), discussed infra pp. 37-39. 
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The Order Expediting Seaboard’s Application 
to Amend Its Temporary Certificate. 


On May 16, 1958, the Board granted Seaboard’s motion 
to expedite hearings on the application to amend its tem- 
porary certificate to authorize the carriage of mail. Order 
No. B-12519, par. 1 (109). 

No appeal was taken from that decision. Hence an 
expedited hearing will be held on Seaboard’s application 
for an amended certificate, Docket No. 9252. 


The Order Granting Seaboard 
“Exemption Authority” to Carry Mail. 


In this Order No. E-12519, however, the Board went 
further. Paragraph 2 granted Seaboard’s application in 
Docket No. 9264 for an exemption (109). The ‘‘exemption 
authority’’ is to ‘‘continue in effect until final disposition 
by the Board of Seaboard’s application in Docket No. 
9252”? (110). 

The Board’s theory was that Seaboard was in such 
acute financial straits that its ‘‘existence is in jeopardy’’ 
(108). 

No such contention had been made by Seaboard. On 
the contrary, Seaboard stated in its Annual Report through 
the first quarter of 1958: 


‘<Based on business already on hand and the general 
outlook for the remainder of 1958, your company 
expects to overcome losses incurred early in the 
year and to complete 1958 on a profitable basis.’’* 


Under this ‘‘exemption authority’’—granted on a theory 
never advanced by applicant itself—Seaboard transports 
mail to and from Europe in direct competition with TWA 
and the other carriers presently certificated to carry mail. 
TWA, for one, can ill afford to lose this mail revenue. 


* These and other facts were developed on the motions for a 
stay of the Board’s order. See infra, p. 6. 
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Although the Board’s order in practical effect tempo- 
rarily amends Seaboard’s certificate, it was not submitted 
to the President for approval but published forthwith. 


The Subsequent Proceedings in This Court. 


Pan American (1-9) and TWA (10-15) filed petitions 
to review the Board’s exemption order. By order dated 
June 13, 1958, Seaboard was allowed to intervene and 
the cases were consolidated ‘‘for purposes of a single joint 
appendix and for oral argument’’ (22-23). 

Motions to stay the order were made by both petitioners. 
TWA pointed out that its transatlantic service lost 
$5,500,000 in the first four months of 1958. Its best estimate 
was that Seaboard would divert from it about $875,000 of 
mail revenue a year. That is about 25% of TWA’s entire 
revenue from the carriage of mail between the points which 
Seaboard proposes to serve. 

After argument, this Court (Bazelon, Danaher and 
Burger, C. JJ.) denied the motions for a stay by order 
dated June 16, 1958, ‘‘ without prejudice to a renewal after 
November 1, 1958, if there has not been final action, includ- 
ing Presidential approval, with regard to the pending 
application of Seaboard & Western Airlines, Inc., for an 
amendment to its certificate with regard to carriage of 
Atlantic mail.’’ 

At the subsequent pre-hearing conference on June 30, 
1958, before Judge Burger, briefs and argument herein 
were ordered expedited (24-25). 


Statutes. 


The pertinent statutes are quoted in Appendix A, infra 
pp. 42-45. 





7 


Statement of Points and Summary of Argument. 


1. When an air carrier seeks authorization to engage 
in foreign air transportation, for special reasons of national 
policy Congress has subordinated the Board to control 
by the President. Under Section 801 of the Act, Presi- 
dential control ‘‘is a positive and detailed control over the 
Board’s decisions, unparalleled in the history of American 
administrative bodies.’? Chicago ¢ Southern Air Lines, 
Inc. v. Waterman Steamship Corp., 383 U. S. 103, 109, 68 
S. Ct. 431, 435, 92 L. Ed. 568, 575 (1948). 

Among other things, Section 801 requires the President 
to approve an ‘‘amendment’’ of Seaboard’s transatlantic 
certificate. In practical effect, the Board temporarily 
amended that certificate by giving Seaboard operating 
authority to carry mail. The Board’s failure to label its 
order an ‘‘amendment’’ makes no difference. Substance, 
not form, controls. 

The Board’s exemption power under Section 416(b) of 
the Act does not permit it to dispense with Presidential 
approval required by Section 801. By holding otherwise, 
the Board not only exalts form over substance but also 
defeats Congress’ special policy on foreign air transpor- 
tation. Neither the words of Section 801, the past admin- 
istrative construction nor practical considerations dictate 
such a result. 


2. The Board’s findings do not satisfy the requirements 
of Section 416(b). 

Certification is not an ‘‘undue burden”? on Seaboard 
by reason of ‘‘unusual circumstances affecting’ its oper- 
ations. No such ‘unusual circumstances”? exist. Sea- 
board’s operating loss is neither unusual nor due to 
‘‘mnusual circumstances”’ affecting its operations. From 
the start, it was realized that Seaboard’s all-cargo venture 
was a gamble. 

Nor is certification an ‘‘undue burden’? on Seaboard by 
reason of the ‘limited extent’? of its operations. They are 





not ‘‘limited’’ at all. The burden on Seaboard is simply 
the usual one which exists in every certificate proceeding. 

Finally, the requirement of ‘‘public interest’? has not 
been satisfied. The Post Office Department does not need 
and did not request Seaboard’s mail service. Public inter- 
est is not served by diverting vital mail revenues from 
hard-pressed carriers in order to aid a hazardous venture 
known to be risky from the outset. 


PART ONE. 


THE BOARD’S “EXEMPTION AUTHORITY” TO 
SEABOARD WAS GRANTED IN VIOLATION 
OF SECTION 801 OF THE ACT. 


Transportation of mail between this country and Europe 
is ‘foreign air transportation.’’ Under Section 1 (21) of 
the Act (52 Stat. 979, 49 U. S. C. §401(21)), ‘‘foreign air 
transportation’’ includes, among other things, ‘‘the car- 


riage of mail by aircraft, in commerce between . . . (c) 
a place in the United States and any place outside thereof, 
whether such mail moves wholly by aircraft or partly by 
aircraft and partly by other forms of transportation.’’ 


I. The Special Rule Applicable to Foreign Air Trans- 
portation. 


When foreign air transportation is involved—as here— 
very special procedures obtain. Section 801 of the Act (52 
Stat. 1014, 49 U. S. C. §601) provides: 


‘*The issuance, denial, transfer, amendment, can- 
cellation, suspension, or revocation of, and the terms, 
conditions, and the limitations contained in, any 
certificate authorizing an air carrier to engage in 
overseas or foreign air transportation, or air trans- 
portation between places in the same Territory or 
possession, or any permit issuable to any foreign air 
carrier under section 402, shall be subject to the 
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approval of the President. Copies of all applications 
in respect of such certificates and permits shall be 
transmitted to the President by the Authority 
[Board] before hearing thereon, and all decisions 
thereon by the Authority [Board] shall be submitted 
to the President before publication thereof.’’* 


In Chicago & Southern Air Lines, Inc. v. Waterman 
Steamship Corp., 333 U. S. 103, 109, 68 S. Ct. 431, 435, 92 
L. Ed. 568, 574 (1948), Mr. Justice Jackson summarized the 
unusual rule governing foreign air transportation: 


‘‘But when a foreign carrier seeks to engage in 
public carriage over the territory or waters of this 
country, or any carrier seeks the sponsorship of this 
Government to engage in overseas or foreign air 
transportation, Congress has completely inverted the 
usual administrative process. Instead of acting inde- 
pendently of executive control, the agency ts then 
subordinated to it. Instead of its order serving as a 
final disposition of the application, its force is 
exhausted when it serves as a recommendation to 
the President. Instead of being handed down to the 
parties as the conclusion of the administrative 
process, it must be submitted to the President, before 
publication even can take place.’’ 


He then drove that point home (333 U. S. at p. 109, 68 
S. Ct. at p. 435) : 


‘‘Nor is the President’s control of the ultimate deci- 
sion a mere right of veto. It is not alone issuance of 
such authorizations that are subject to his approval, 
but denial, transfer, amendment, cancellation or sus- 
pension, as well, And likewise subject to his approval 
are the terms, conditions and limitations of the order. 
49 U. S. C. §601. Thus, Presidential control is not 
limited to a negative but is a positive and detailed 
control over the Board’s decisions, unparalleled in 
the history of American administrative bodies.’’ 


Vital policy considerations underlie the special pro- 
cedures applicable to foreign air transportation. ‘‘Legisla- 


* Then follows an exception in the case of certificates and per- 
mits issued under the “‘grandfather clauses’’ of Sections 401(e) 
and 402(c) of the Act (49 U.S. C. §§481(e) and 482(c)). 
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tive and Executive powers are pooled obviously to the end 
that commercial strategic and diplomatic interests of the 
country may be coordinated and advanced without collision 
or deadlock between agencies’’ (333 U. S. at p. 110, 68 S. Ct. 
at p. 435). For ‘‘executive decisions as to foreign policy”’’ 
are ‘‘delicate, complex, and involve large elements of 
prophecy. They are and should be undertaken only by those 
directly responsible to the people whose welfare they 
advance or imperil’’ (333 U. S. at p. 111, 68 S. Ct. at p. 436). 

So strong is the special policy applicable to foreign air 
transportation that Waterman held non-reviewable an order 
approved by the President even though ‘‘a literal reading 
of $1006 subjects this order to re-examination by the 
courts’’ (333 U.S. at p. 110, 68 S. Ct. at p. 435). 


II. The Breadth of the Special Policy on Foreign Air 
Transportation. 


Section 801 of the Act has been construed broadly, con- 
sonant with ‘‘the broad sweep of the doctrine laid down in 
the Waterman case, supra.’’ Trans World Airlines, Inc. v. 
Civil Aeronautics Board, 184 F. 2d 66, 70 (2 Cir. 1950), cert. 
den. Sparks v. Civil Aeronautics Board, 340 U. S. 941, 71 
S. Ct. 504, 95 L. Ed. 679 (1951). 

In that case petitioners claimed that an order denying 
a transfer of a certificate to engage in foreign air trans- 
portation did not require Presidential approval. They 
noted that Section 801 required approval of the denial of a 
certificate but said nothing about the denial of its transfer. 
Rejecting this ‘‘meticulously literal reading of the first sen- 
tence of Section 801,’’ the Court said (184 F. 2d at pp. 
70-71) : 


*‘Tf the denial of a transfer is not subject to Presi- 
dential approval, the same must be true of the denial 
of an amendment, cancellation, suspension, or revo- 
cation of a certificate. So restricted a view of legis- 
lative intent is negated by the broad sweep of the 
doctrine laid down in the Waterman case, supra. Nor 
does it seem reasonable as an original proposition. 
The same delicate issues of foreign policy which 
make it desirable for the President to review a deci- 
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sion granting amendment of a certificate may be 
resent in a decision to deny amendment. It would 
in the highest degree formalistic for a court to say 
that the President may review one and not the other. 
Furthermore such a reading of the first sentence 
seems inconsistent with the second sentence requir- 
ing that copies of all applications ‘in respect of such 
certificates and permits’ be transmitted to the Presi- 
dent before hearing thereon, and ‘decisions thereon’ 
be submitted to him before publication thereof. This 
would seem purposeless unless he had power to 
approve or disapprove the Board’s decision.’’ 


In addition, the order denied approval of an acquisition 
of physical assets. No Presidential approval thereof is nor- 
mally required. Nonetheless the court held that the policy 
of Section 801 applied to the entire order (184 F. 2d at 
p. 71): 


‘‘But where, as in the present case, the acquisition 
of assets and the transfer or amendment of a cer- 
tificate are inextricably mingled in the same pro- 
ceeding, we think that the Congressional purpose to 
grant the President discretion as to overseas air 
transportation would be thwarted to permit judicial 
review of that portion of the order relating to acquisi- 
tion of assets.’’ 


This Court likewise refused to construe Section 801 nar- 
rowly in United States Overseas Airlines, Inc. v. Civil Aero- 
nautics Board, 95 U.S. App. D. C. 363, 222 F. 2d 303 (1955). 
There petitioner purportedly attacked not the final order 
approved by the President but only an earlier order denying 
it participation in the proceedings. Judge Prettyman 
replied (95 U. S. App. D. C. at p. 365, 222 F. 2d at pp. 304- 
305) : 

‘‘But quite clearly the practical effect of petitioner’s 
position is that the order which went to the President 
was invalid due to procedural irregularity. We 
think, therefore, that the case comes within the 
established rule.’? 


Undoubtedly Section 801 does not cover orders relating 
only remotely or tangentially to foreign air transportation. 
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Thus, an order denying a petition to institute an inquiry 
to determine if a carrier’s certificate should be suspended 
was held outside its scope. ‘‘It is not to be supposed that 
Congress intended to burden the President with the duty 
of ultimate decision on all questions which might come 
before the Board.’? Pan American Grace Airways, Inc. 
v. Civil Aeronautics Board, 85 U. S. App. D. C. 297, 300, 
178 F. 2d 34, 37 (1949). 

Here, however, the order is utterly different. Designed 
to extend Seaboard’s authority to operate in foreign air 
transportation, it could hardly be related more directly to 
such transportation. In fact, it falls directly within Section 
801 of the Act. 


Til. The Board’s Order Falls Within Section 801 of the 
Act. 


On questions of this sort, one must look to ‘‘the prac- 
tical effect.”” United States Overseas Airlines, Inc. v. Civil 
Aeronautics Board, 95 U. S. App. D. C. 363, 365, 222 F. 2d 
303, 304-305 (1955). ‘‘It is upon the pattern of practical- 


ities that this case must be studied and decided.”? Standard 
Airlines, Inc. v. Civil Aeronautics Board, 85 U. S. App. 
D. C. 29, 31, 177 F. 2d 18, 20 (1949).* 

In practical effect, the Board temporarily amended Sea- 
board’s certificate to authorize the carriage of mail in for- 
eign air transportation—without obtaining Presidential 
approval. 


A. An Amendment of Seaboard’s Certificate to Permit the 
Carriage of Mail in Foreign Commerce Requires Presi- 
dential Approval. 


As its temporary certificate did not authorize the car- 
riage of mail, Seaboard applied to amend that certificate 
to cover mail. 


* Similarly, Summerfield v. Civil Aeronautics Board, 92 U. S. 
App. D. C. 248, 252, 207 F. 2d 200, 204 (1953), affd. Western Air 
Innes, Inc. v. Civil Aeronautics Board, 347 U. S. 67, 74 S. Ct. 347, 
98 L. Ed. 508 (1954), noted that ‘‘we are impressed by the practical 
aspects of the situation.’’ 
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The Board could have temporarily modified Seaboard’s 
certificate, in so many words, to include the transportation 
of transatlantic mail during the pendency of the proceeding. 
Clearly such an expansion of Seaboard’s operating author- 
ity would constitute an ‘‘amendment.’’® 

Presidential approval would then be essential. As 
Waterman noted (supra, p. 9), Section 801 requires the 
President to approve not only the ‘‘issuance’’ but also the 
“Camendment’’ of ‘‘any certificate authorizing an air car- 
rier to engage in’’ foreign air transportation, and the 
‘‘terms, conditions and limitations contained in’’ such a 
certificate. So this Court recognized in this very case.** 


B. In Practical Effect, the Board Temporarily Amended 
Seaboard’s Certificate. 


Thus the Board could not, without Presidential 
approval, add the privilege of carrying transatlantic mail 
to Seaboard’s operating authority by a paper called an 
‘‘amendment.’? In effect, however, it claims the power to 
accomplish the same practical result by calling its paper 


an ‘‘exemption authority.”’ 

That position is—in the words of Trans World Airlines, 
Inc. v. Civil Aeronautics Board, 184 F. 2d 66, 71 (2 Cir. 
1950), cert. den. 340 U.S. 941 (1951)—‘‘in the highest 
degree formalistic.’? No matter how the Board labels its 
order, there are still present the ‘‘same delicate issues of 
foreign policy which make it desirable for the President 
to review a decision granting an amendment of a certif- 
icate ...’’ (ibid., at pp. 70-71). Moreover, the formalism is 
not even sound. 


*<‘The definitions of the word ‘amendment’ include additions 
to, as well as corrections of, matters already treated ...’’ Christian 
Feigenspan, Inc. v. Bodine, 264 Fed. 186, 190 (D. N. J. 1920), 
affd. National Prohibition Cases, 253 U.S. 350, 40 S. Ct. 486, 64 L. 
Ed. 946 (1920). For ‘“by amendment there is change and, it may 
be, improvemen O’Pry v. United States, 249 U. S. 323, 330, 39 
S. Ct. 305, 307, 63 L. Ea 6 626, 629 (1919). 


** The order of June 16, 1958, denying the motions for a stay, 
referred to ‘‘final action, including Presidential approval, with 
to’’ Seaboard’s penne application “‘for an amendment of 

its stitents with regard to carriage of Atlantic mail.”’ 
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1. The Board’s Label Does Not Control. 


Of course, the Board’s order is not termed an ‘‘amend- 
ment’’ of Seaboard’s certificate. But the Board’s label does 
not govern. Substance controls, not verbiage. Time and 
again the courts have so held. 

Holding that a charter was amended by a statute, it was 
said in Berea College v. Kentucky, 211 U. S. 45, 57, 29 S. 
Ct. 33, 35, 53 L. Ed. 81, 86 (1904): 


‘*The language of the statute is not in terms an 
amendment, yet its effect is an amendment, and it 
would be resting too much on mere form to hold 
that a statute which in effect works a change in 
the terms of a charter is not to be considered as an 
amendment, because not so designated.”’ 


Similarly, a statute phrased ‘‘not in the form of a char- 
ter amendment, but in that of a contract’? was held an 
amendment in Northern Central Ry. Co. v. Maryland, 187 
U. S. 258, 268-269, 23 S. Ct. 62, 66-67, 47 L. Ed 167, 172-173 
(1902). Stating that ‘‘the mere form adopted by a legisla- 


ture in conferring a right on a corporation cannot be con- 
trolling,’’ the court looked to the statute’s ‘‘essential nature 
and effect in whatever form couched.”’ 

A document which ‘‘enlarges the grant of powers already 
made ...is obviously amendment... and it can make no 
difference that it does not contain the statement that it is 
an amendment.’’ Keller v. Western Paving Co., 218 S. W. 
1077, 1078 (Tex. Civ. App. 1920). For ‘‘a change in funda- 
mentals is an amendment, regardless of whether it is called 
such or not .. .’’ State ex rel. Attorney General v. North- 
ern Pacific Ry. Co., 157 Wis. 73, 95, 147 N. W. 219, 227 
(1914).° 


* See also Sears v. City of Akron, 246 U. S. 242, 249, 38 S. Ct. 
245, 248, 62 L. Ed. 688, 698 (1918); Giebelhausen v. Daley, 407 
Ill. 25, 44, 95 N. E. 2d 84, 93 (1950) ; State ex rel. Beal v. Bauman, 
126 Neb. 566, 569, 254 N. W. 256, 257-258 (1934) ; Board of County 
Commissioners of Tulsa County v. Oklahoma Taz Comm., 202 Ok1. 
269, 274-275, 212 P. 2d 462, 468 (1949) ; State v. City Commission 
of San Angelo, 101 S. W. 2d 360, 361 (Tex. Civ. App. 1937 ); Gruen 
v. Taz Commission, 35 Wash. 2d 1, 24, 211 P. 24 651, 665 (1949). 
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So this Court ruled in Civil Aeronautics Board v. Ameri- 
can Air Transport, Inc., 91 U. S. App. D. C. 318, 201 F. 2d 
189 (1952). There the Board had granted operating author- 
ity, in the form of letters of registration, to so-called 
‘“irregular’’ carriers. Thereafter, without purporting to 
amend the licenses, the Board adopted ex parte a new regu- 
lation narrowly defining ‘‘regular’’ flights. 

Judge Bastian enjoined enforcement of the new regu- 
lation. American Air Transport, Inc. v. Civil Aeronautics 
Board, 98 F. Supp. 660 (1951). On appeal, all three judges 
(Edgerton, Miller and Prettyman, C. JJ.) agreed that, if the 
‘‘new regulation should legally be regarded as amending 
existing licenses, adjudicatory hearings for the benefit of 
existing licensees are necessary’? (91 U. S. App. D. C. at 
p. 322, 201 F. 2d at p. 193). They also agreed that the 
Board’s label did not determine whether the regulation con- 
stituted an ‘‘amendment.’’ They disagreed only on the 
actual effect of the particular regulation. 

One judge thought that, as a matter of law, ‘‘the inser- 
tion of such a restriction into the licenses originally unre- 
stricted constituted an amendment of the licenses which .. . 
is invalid’? (ibid.). 

Considering the new regulation simply a reasonable 
definition of the previous regulation, the second judge 
believed it was ‘‘not to be regarded as amending licenses 
and is valid’’ (tid.). 

The third judge concluded that the basic issue was ‘‘a 
question of fact.’” He voted to remand for ‘‘a finding of 
basic facts and an ultimate finding therefrom as to whether 
the new Regulation does or does not in fact change the terms 
of the existing licenses’’ (91 U. 8. App. D. C. at p. 323, 201 
F. 2d at p. 194). 

After the Supreme Court had dismissed a certificate, 344 
U. S. 4, 73 S. Ct. 2, 97 L. Ed. 4 (1952), all three judges voted 
to remand the case to the District Court ‘‘for further pro- 
ceedings in accordance with the opinion of”’ the third cir- 
cuit judge (91 U. S. App. D. C. at p. 323, 201 F. 2d at p. 194). 

Thus this Court held that whether action by the Board 
amounts to an ‘‘amendment’’ depends not on the label used 
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but the practical effect. The issue is whether the action 
*‘does or does not in fact change the terms of the existing 
licenses. ”’ 


2. The Second Sentence of Section 801 Also Shows That 
The First Sentence Must Be Interpreted Realistically. 


That the term ‘‘amendment’’ in the first sentence of 
Section 801 must be construed realistically is confirmed by 
the second sentence of that section. Undoubtedly the two 
sentences must be read together.* 

The second sentence of Section 801 requires that ‘‘copies 
of all applications ‘in respect of such certificates and per- 
mits’ be transmitted to the President before hearing 
thereon, and ‘decisions thereon’ be submitted to him before 
publication thereof.’ Trans World Airlines, Inc. v. Civil 
Aeronautics Board, 184 F. 2d 66, 70 (2 Cir. 1950), cert. den. 
340 U. S. 941 (1951). 

Doubtless the words ‘‘in respect of” do not include every 
application remotely relating to a certificate. Pan American 
Grace Airways, Inc. v. Civil Aeronautics Board, 85 U. 8. 


App. D. C. 297, 299-300, 178 F. 2d 34, 36 (1949). But they 
have a broad scope. They mean ‘‘related to’? in a direct 
way.°° 

Union Pacific Rd. Co. v. United States, 313 U. S. 450, 61 
S. Ct. 1064, 85 L. Ed. 453 (1941), construed a statute for- 
bidding concessions ‘‘in respect to the transportation of 


* Pan American Grace Airways, Inc. v. Civil Aeronautics Board, 
85 U. S. App. D. C. 297, 299-300, 178 F. 2d 34, 36 (1949) ; Trans 
World Airlines, Inc. v. Civil Aeronautics Board, 184 F. 2a 66, 70 
foe 1950), cert. den. 340 U. S. 941, 71 S. Ct. 504, 95 L. Ed. 679 


°° Thus, when a lessee of premises agrees to pay taxes imposed 
“in respect thereof,’’ the issue is whether the taxes “‘relate directly 
to the premises themselves,’’ Codman v. American Piano Co., 229 
Mass. 285, 290, 118 N. E. 344, 346 (1918), or are “‘in relation to 
the property demised,’’ Woodruff v. Oswego Starch Factory, 177 
N. Y. 23, 29, 68 N. E. 994, 996 (1903) ; Brainard v. New York Central 
Rd. Co., 242 N. Y. 125, 131, 151 N. E. 152, 153 (1926). Similarly, 
a suit to cancel a patent to lands ‘‘is certainly a p ing ‘in 
respect to’ lands, although not a suit or proceeding for lands.’’ 
People v. Clarke, 9 N. Y. 349, 369 (1853). 
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any property in interstate or foreign commerce.’’ In terms 
the concessions were ‘not given for transportation services. 
Yet they were held unlawful, the court saying (313 U. S. at 
p. 464, 61 S. Ct. at p. 1072-1073) : 


‘‘The concessions are none the less illegal, if made 
for non-transportation services, as long as they 
result in lowering directly or indirectly transporta- 
tion costs to a shipper. * * * Where traffic is an object, 
and discriminatory advantage the means employed 
in attempting to obtain or actually obtaining it, there 
a a violation of the section in respect to transporta- 
ion.’” 


Here both the ‘‘result’’ and ‘‘object’’ of the Board’s 
order were to confer directly on Seaboard an ‘‘advantage’’ 
withheld from its certificate: the carriage of mail traffic. 
Therefore that order was ‘‘in respect of’’ that certificate, 
and—since it did ‘‘in fact change the terms of the existing 
licenses’’ (Civil Aeronautics Board v. American Air Trams- 
port, Inc.,91 U.S. App. D. C. at p. 323, 201 F. 2d at p. 194) 
—an ‘‘amendment’’ thereof. 


3. The Board’s Action Did in Fact Change the Terms of 
Seaboard’s Existing License. 


In practical effect, Seaboard’s operating authority has 
been temporarily amended to cover carriage of mail. 

Authorization of air transportation by exemption, this 
Court has often said, is an ‘‘operating authority.’’ Stand- 
ard Airlines, Inc. v. Civil Aeronautics Board, 85 U. S. App. 
D. C. 29, 32, 177 F’. 2d 18, 21 (1949); Air Transport Asso- 
ctates, Inc. v. Civil Aeronautics Board, 91 U. S. App. D. C. 
147, 148, 199 F. 2d 181, 182 (1952), cert. den. 344 U. S. 922 
(1953), rehearing den. 345 U. S. 914 (1953); Civil Aero- 
nautics Board v. American Air Transport, Inc., 91 U. S. 
App. D. C. 318, 323, 201 F. 2d 189, 194 (1952); American 
Airlines, Inc. v. Civil Aeronautics Board, 98 U. S. App. 
D. C. 348, 355, 235 F. 2d 845, 852 (1956), cert. den. 353 U. S. 
905 (1957) ; ef. Cook Cleland Catalina Airways, Inc. v. Civil 
Aeronautics Board, 90 U. S. App. D. C. 220, 221, 195 F. 2d 
206, 207 (1952). 
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Seaboard made it plain below that what it wanted was 
the operating authority. The exemption was simply a pro- 
cedural device for getting it. Asserting that ‘‘it is estab- 
lished beyond question that in its pending certificate case, 
Seaboard will ultimately be granted the requested author- 
ity,’? Seaboard stated (95): 


‘*It follows that the sole issue presented to the 
Board in this exemption proceeding concerns the 
question of remedy, i.e., whether Seaboard shall be 
cen porarny authorized to carry such mail now, or 
shall be required to await completion of a formal 
proceeding involving submission of evidence, hearing 
and all of the lengthy and formal procedural steps 
necessarily incident thereto.’ 


Thereupon the Board temporarily expanded Seaboard’s 
operating authority, limited by its certificate to property, to 
cover mail. In practical effect its order substantially 
changes the limitations of, and therefore is an ‘‘amend- 
ment’’ of, Seaboard’s existing certificate. 


IV. The Board May Not Exempt from the Requirements 
of Section 801. 


Section 416(b) of the Act (52 Stat. 1005, 49 U. S. C. 
496(b)) does not permit the Board to dispense with a 
requirement for Presidential approval imposed by Sec- 
tion 801. 


A. Section 416(b) Applies Only to Exemptions Under Title 
IV of the Act. 


It is sometimes loosely said that Section 416(b) allows 
the Board to exempt carriers from the Act. Actually it con- 
fers no such broad power. 

Section 416(b) is found in Title IV of the Act, ‘‘ Air Car- 
rier Economic Regulation.’’ It empowers the Board to 
exempt only ‘‘from the requirements of this title or any 
provision thereof, or any rule, regulation, term, condition, 
or limitation prescribed thereunder. . . .”? But Section 801, 
requiring Presidential approval, is not in Title IV. It is in 
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Title VIII, ‘‘Other Administrative Agencies.’’ Hence Sec- 
tion 416(b) gives the Board no power to Sat from the 
requirements of Section 801. 


B. In Taking Action Under Section 416(b), the Public 
Interest Embodied in Section 801 Must Be Observed. 


Another part of Section 416(b) also shows that the 
Board may not, by an exemption order, dispense with the 
separate requirement for Presidential approval found in 
Section 801. 

Exemption under Section 416(b) must be ‘‘in the public 
interest.’? Such a term ‘‘is given meaning and contour by 
the other provisions of the statute and the subject matter 
with which it deals.’’ Federal Commumications Commis- 
sion v. Sanders Brothers Radto Station, 309 U. 8. 470, 473, 
60 S. Ct. 693, 696-697, 84 L. Ed. 869, 873 (1940).* 

One of those provisions is Section 801. The ‘‘public 
interest,’’ as set forth in Section 801, requires Presidential 
approval when an air carrier seeks authority to engage in 
foreign air transportation. For, as Waterman noted (333 
U. S. at p. 108, 68 S. Ct. at p. 434) : 


‘<The ‘public interest’ that enters into awards of 
routes for aerial carriers, who in effect obtain also a 
sponsorship by our government in foreign ventures, 
is not confined to adequacy of transportation service, 
as we have held when that term is applied to rail- 
roads. Tezas v. United States, 292 v. S. 522, 531. 
That aerial navigation routes and bases should be 
prudently correlated with facilities and plans for our 


* See also, New York Central Securities Corp. v. United States, 
287 U.S. 12, ’O4, 53 S. Ct. 45, 48, 77 L. Ed. 138, 145 (1932) ; Texas 
v. United States, 292 U.S. 522, 531, 54S. Ct. 819, 824, 78 'L. Ed. 
1402, 1409 (1934) ; Interstate Commerce Comm. v. Railway Labor 
Executives Assn., 315 U.S. 373, 376, 62 S. Ct. 717, 720, 86. L. Ed. 
904, 908 (1942) ; National Broadcasting Co. v. United ‘States, 319 
U. 8. 190, 216, 63 S. Ct. 997, 1009, 87 L. Ed. 1344, Beto (1943) ; 
American Power & Light Co. v. Securities & E xchange Comm., 
$29 U. S. 90, 104, 67 S. Ct. 133, 142, 91 L. fa. 103, 115 (1946) ; 
Federal Communications Comm. v. RCA Communications, Inc., 
346 U. S. 86, 90, 73 S. Ct. 998, 1002, 97 L. Ed. 1470, 1475 (1953). 
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national defenses and raise new problems in conduct 
of foreign relations, is a fact of common knowledge.’’ 


Two reasons exist, therefore, why the Board may not 
exempt a carrier from the requirements of Section 801. 
First, Section 416(b) is limited to exemptions from the 
requirements of Title IV of the Act, which does not include 
Section 801. Second, Section 416(b) obliges the Board to 
heed the ‘‘public interest’? embodied in Section 801 and 
therefore the requirement for Presidential approval. 


V. The Board’s Construction of the Act Defeats Con- 
gress’ Special Policy on Foreign Air Transportation. 


The Board uses a whole battery of semantic arguments 
to excuse its disregard of Section 801. Before exploring 
them (infra, pp. 25-28), its basic fallacy should be 
examined. 


A. The Board’s Basic Fallacy. 


Basically, the Board’s position is that it may set at 
naught, with impunity, Congress’ special policy on foreign 
air transportation—provided it uses adroit terminology. 

Without Presidential approval, the Board could not 
authorize Seaboard to carry transatlantic mail by a docu- 
ment avowedly called a certificate or an amendment of a 
certificate. It thinks, however, it may achieve the very same 
practical result by calling its document an ‘‘exemption 
authority.”’ 

This puts a premium on abracadabra. Yet the labels 
used by the Board are utterly irrelevant to the policy under- 
lying Section 801. 

That policy is one application of a broad general prin- 
ciple governing the conduct of foreign affairs: ‘‘In this 
vast external realm, with its important, complicated, deli- 
cate and manifold problems, the President alone has the 
power to speak or listen as the representative of the 
nation.’’? United States v. Curtiss-Wright Export Corp., 299 
U. S. 304, 319, 57 S. Ct. 216, 220, 81 L. Ed. 255, 262 (1936). 
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The Board inverts Congress’ policy. The President 
ceases to control ‘‘the ultimate decision”? as to who shall 
engage in foreign air transportation and to what extent.° 
The Board determines when it, rather than the President, 
shall speak ‘‘as the representative of the nation.”’ 

For reasons of national policy, Congress provided that 
when ‘‘any carrier seeks the sponsorship of this Govern- 

as or foreign air transportation,”’ 

‘independently of executive con- 

ed to it.”? Chicago & South- 

ern Air Lanes, aa rman Steamship Corp., 333 

TU. &. 103, 109, 68 S. Ct. 431, 435, 92 L. Ed. 568, 575 (1948). 

But the Board proposes to decide for itself when it shall 

act ‘‘independently of executive control’’ and when ‘‘sub- 
ordinated to it.”’ 

Only the most explicit language could support so extraor- 
dinary 3 power. Especially is that so because it would 
invite the ‘‘collision or deadlock between agencies”? which 
Congress sought to prevent.°° 

The President might regard flights to strife-torn coun- 
tries, such as Lebanon, Iraq or Indonesia, a8 undesirable. 
Yet a majority of the Board would be free to sanction them 
by temporary exemption.°** 

The Board might see no objection to exempting limited 
flights to Iron Curtain countries, such as Red China. The 
President might deem this incompatible with the national 
interest. 


® Waterman noted: ‘Nor is the President’s control of the 
Ser decision a mere right of veto.’’ 333 U.S. at p. 109, 68 S. Ct. 
at p. . 


ee Waterman noted: ‘Legislative and Executive powers are 
led obviously to the end that commercial strategic and diplo- 


snterests of the country may 
without collision or deadlock between 
p. 110, 68 S. Ct. at p. 485. 


ee* The President and the Board have disagreed before on 
national policy in foreion air transportation. For a notable 
example, see Trans Wi Airlines, Inc. v. Civil Aeronautics 
Board, 184 F. 2d 66 (2 Cir, 1950), cert. den. 340 U. §. 941 (1951). 
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The Board might authorize a carrier (like Seaboard) 
to carry mail to Europe, although the Post Office Depart- 
ment does not require the service and it would divert 
sorely-needed revenue from established mail carriers 
(like TWA)—including foreign air carriers. The Presi- 
dent might view the situation very differently.°® 

Such unseemly conflicts are prevented by Section 801. 
They exist only when the Board assumes the power to 
decide when Presidential approval shall be needed. 


B. The Board’s Argument. 
1. The Board begins by asserting (Bd. M., pp. 13-14°*) : 


‘‘Similarly, exemption does not necessarily 
involve the delicate considerations of foreign policy 
adverted to in C. & S. Airlines v. Waterman Steam- 
ship Corp., 333 U. S. 103 (1948), much relied on here 
by TWA.’’ 


Congress’ basic premise, however, was that those ‘‘deli- 
cate considerations of foreign policy’’ should be weighed 
by the President whenever a carrier requested authority 
to operate in foreign air transportation. Manifestly they 
are no less involved because the operating authority is 
labelled an ‘‘exemption authority’? rather than a ‘‘tem- 
porary certificate’? or a temporary ‘‘amendment’’ of a 
certificate. 

In each instance, the President is required to ascertain 
and evaluate the facts. The reasons for that requirement 
are manifest. The President has far better facilities for 


* Particularly is that so because air carriers certificated to 
transport mail can be eligible for subsidy. See, ¢.g., American Over- 
seas Airlines, Inc. v. Civil Aeronautics Board, 254 F. 2d 744, 
749 (App. D. C. 1958). 


** References to ‘‘Bd. M.’’ are to the Board’s ‘‘Memorandum 
in Support of Objections to Petitions for Stay,’’ dated June 10, 
1958. References to ‘‘S. A.’’ are to the ‘‘ Answer of Seaboard & 
Maer Airlines, Inc., to Petitions for Stay,’’ also dated June 10, 
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getting the full facts.° He also has far greater competency 
to evaluate their real significance from the standpoint of 
broad national policy. The Board ‘‘deals only with the 
problems of the industry.’’ American Airlines, Inc. v. 
North American Airlines, Inc., 351 U. S. 79, 84, 76 8. Ct. 
600, 604, 100 L. Ed. 953, 961 (1956). The President is 
responsible for the entire foreign policy of the country.**® 

National policy would permit authorization in certain 
cases. The President, however, was to be the final judge 
on that score. He was to assay the ‘‘delicate considera- 
tions of national policy’’ and determine whether, in a par- 
ticular case, operating authority should be granted. Here 
the Board arrogated that responsibility to itself. 

Evidently the Board disagrees with Congress’ conclu- 
sions. It wants to submit to the President only those 
matters which it deems important. Apparently it regards 
such a procedure as preferable. ‘‘This may be so. But 
that is a matter of policy for Congress to decide.’’ Delta 
Air Lines, Inc. v. Summerfield, 347 U. S. 74, 80, 74 8. Ct. 
350, 354, 98 L. Ed. 513, 520 (1954); American Overseas 
Airlines, Inc. v. Civil Aeronautics Board, 254 F. 2d 744, 
748 (App. D. C. 1958). 


*The President, ‘‘not Congress’—or the Board—‘‘has the 
better opportunity of knowing the conditions which prevail in 
foreign countries, and especially is this so in time of war. He has 
his confidential sources of information. He has his agents in the 
form of diplomatic, consular and other officials.’’ United States 
v. Curtiss-Wright Export Corp., 299 U. S. 304, 320, 57 S. Ct. 216, 
221, 81 L. Ed. 255, 263 (1936). Similarly, Waterman noted: ‘‘The 
President, both as Commander-in-Chief and as the Nation’s organ 
for foreign affairs, has available intelligence services whose 3. Se 
are not and ought not to be published to the world’’ (333 U. S. a 
p. 111, 68 S. Ct. at p. 436). 


o Waterman noted that ‘‘executive decisions as to foreign 
policy’’ were ‘“‘delicate, complex, and involve large elements of 
prophecy. They are and should be undertaken only by those 
directly responsible to the people whose welfare they advance or 
imperil’’ (333 U. S. at p. 111, 68 S. Ct. at p. 436). 
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2. The Board continues (Bd. M., p. 14): 


‘*As to this exemption, Seaboard sought no sponsor- 
ship from this nation to operate abroad. It already 
had that sponsorship . . .”’ 


That statement is simply contrary to fact. Seaboard 
had no authority to carry mail abroad. It sought that 
operating authority from this Government. When such 
authority was given, pro tanto it received sponsorship from 
this nation to operate abroad. 

The Board is really arguing that Section 801 should 
not apply to an air carrier authorized to conduct one opera- 
tion in foreign air transportation (e.g., carry cargo) when 
seeking authority to conduct another (¢.g., carry mail). 
Under the Board’s logic, such a carrier seeks ‘‘no spon- 
sorship from this nation to operate abroad’’ since, by its 
initial authorization, it ‘‘already had that sponsorship.”’ 

Congress was not so obtuse. Each new authorization 
extends this Government’s sponsorship of the carrier’s 
foreign operations. Each new authorization therefore 
requires approval by the President, no matter how many 
different prior authorizations have been issued. As Water- 
man noted, ‘‘amendment”’ is specifically made ‘‘subject to 
his approval’”’ (333 U. S. at p. 109, 68 S. Ct. at p. 435).° 


3. How cavalierly the Board disregards the policy 
behind Section 801 is shown by its concluding comment that 
Seaboard (Bd. M., p. 14): 


‘*. . . sought merely to carry, on an interim basis, 
traffic which is of little or no concern to the foreign 
governments involved.’’ 


(a) The reference to an “interim basis”? is irrele- 
vant. Section 801 draws no distinction between interim 


* Similarly, the President must approve a transfer from one 
carrier to another even though the transferee has already been 
sponsored by this Government to operate abroad. Trans World 
Airlines Inc. v. Civil Aeronautics Board, 184 F. 2d 66 (2 Cir. 1950), 
cert. den. 340 U. S. 941 (1951). 
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and other actions. Presidential approval is needed for 
any authorization—long or short, permanent or temporary. 
For example, the President must approve a temporary 
certificate. Pan American Airways Co. v. Civil Aeronautics 
Board, 121 F. 2d 810, 814 (2 Cir. 1941). He approved Sea- 
board’s temporary certificate here (18). 


(b) The nature of the ‘‘traffic’’ is also imma- 
terial. Section 801 applies no matter what kind of traffic 
is involved—mail, passengers or property. 


(c) Section 801 does not leave it to the Board to 
decide if there is sufficient ‘concern to the foreign countries 
involved.’’ Congress put the responsibility for that deci- 
sion squarely on the President. 


The authorization to Seaboard may divert mail from 
foreign air carriers. It will enable Seaboard to compete 
more effectively with such carriers and divert cargo traffic 
from them. With its eyes fixed on its own immediate prob- 
lems, the Board may regard as slight the ‘‘concern”’ of the 
foreign governments involved. But the President, view- 
ing the problem in broad perspective against the whole 
tangled web of international relations, might appraise the 
situation very differently.° 

Congress put the duty of appraisal on the President. 
The Board may not by-pass him because it thinks the 
appraisal is simple. In so doing, it frustrates the policy 
underlying Section 801. 


VI. The Semantic Arguments Advanced by The Board 
and Seaboard Are Unsound. 


Pointing out that Section 801 mentions ‘‘certificate’’ and 
‘‘nermit,’’ the Board and Seaboard argue laboriously that 
an exemption order is neither. ‘‘The exemption here 


* Particularly is that so because diversion of mail from the 
established United States air carriers to Seaboard could increase 
the overall cost to the Government. Both TWA and Pan American 
have sustained heavy losses recently. Further loss of mail revenue 
might force them to seek a subsidy from the Government in the 
form of mail pay. 
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involved obviously is not a certificate, or the same thing 
as a certificate, and no amount of argument on the part of 
petitioners can make it so’’ (Bd. M., p. 13). 

This ‘‘meticulously literal reading of the first sentence 
of section 801’? leads to a construction ‘‘in the highest 
degree formalistic.”” Trans World Airlines, Inc. v. Civil 
Aeronautics Board, 184 F. 2d 66, 70-71 (2 Cir. 1950), cert. 
den. 340 U. S. 941, 71S. Ct. 504, 95 L. Ed. 679 (1951). Nor 
is it sound even on the plane of literalism. 

Section 801 does not require Presidential approval only 
on issuance of documents labelled certificates. As Water- 
man stated: ‘‘It is not alone issuance of such authoriza- 
tions that are subject to his approval but denial, transfer, 
amendment, cancellation or suspension as well. And like- 
wise subject to his approval are the terms, conditions and 
limitations of the order’’ (333 U. S. at p. 109, 68 S. Ct. at 
p. 435). 

Manifestly Section 801 comprehends any action by the 
Board if its effect is to grant or withhold normal operating 
authority in foreign air transportation. But it is not neces- 
sary to go that far here. It suffices to note that an ‘‘amend- 
ment’’ can be accomplished by any document; it does not 
have to be made by a ‘‘certificate’’ (supra, pp. 14-16). 

It is idle to say that the ‘‘exemption leaves Seaboard’s 
certificate untouched and unchanged’? (S. A, p. 14). 
‘“‘Untouched’’ it technically may be; ‘‘unchanged’’ it is not. 

Seaboard could not carry mail abroad under its cer- 
tificate. The exemption temporarily removes that limita- 
tion. The Board’s order thus effectively changes major 
‘terms, conditions and limitations’’ of the certificate. In 
fact, it amounts to a temporary ‘‘amendment’’ of that cer- 
tificate. 


A. The Irrelevant Technical Distinctions Between a “Cer- 
tificate” and an “Exemption.” 


Technical distinctions exist between a ‘‘certificate’’ and 
an ‘“‘exemption.’? They are totally irrelevant both to the 
Congressional policy animating Section 801 and the ques- 
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tion whether the Board’s order was an ‘‘amendment’’ of 
Seaboard’s temporary certificate. 


1. Exemption authority, it is said, is ‘‘in no sense 
permanent’? (S. A, p. 13), but merely a ‘‘transitory 
authorization’’ (Bd. M., p. 13). 

But the duration of the Board’s action is immaterial 
under Section 801. A temporary certificate is ‘‘in no sense 
permanent.’’ Yet the President must approve every tem- 
porary certificate to operate in foreign air transportation. 
Likewise Section 801 requires him to approve any ‘‘amend- 
ment’’ of a certificate, whether ‘‘permanent”’ or not. 


2. Similarly, it is asserted that exemption authority 
may be revoked at will (S. A., p. 13).* What of it? An 
‘¢amendment’’ is no less real, while it endures, because its 
duration may conceivably be terminated summarily. 


3. Equally irrelevant is the argument that an exemp- 
tion may be issued without ‘‘notice and hearing”’ (S. A., 


p. 13). 

Suppose that is so (see infra, pp. 40-41). Section 801 
does not make Presidential approval depend on the pro- 
cedure followed to effect the ‘‘amendment.’’ In fact, the 
procedure anterior to Presidential approval is not even 
reviewable for ‘“‘procedural irregularity.’’? United States 
Overseas Airlines, Inc. v. Civil Aeronautics Board, 95 U.S. 
App. D. C. 363, 364, 222 F. 2d 303, 304 (1955). 


4. Finally, the Board says that ‘‘a mail certificate 
carries with it affirmative obligations on the part of the 
carrier’? to transport mail, but an exemption ‘‘is permis- 
sive only’’ (Bd. M., p. 13). 

This amounts to arguing that Presidential approval 
should not be required when the benefit to the carrier is 
greater because the extension of its operating authority 
is not coupled with a duty on its part. If anything, the 


*But cf. Standard, Airlines, Inc. v. Civil Aeronautics Board, 
85 U. S. App. D. C. 29, 32, 177 F. 2d 18, 20-21 (1949). 
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converse should hold. Presidential scrutiny is all the more 
desirable when the benefit to the carrier is unconditional 
and therefore more valuable. 

But the fact is that Section 801 makes no such distinc- 
tion. The President must approve every ‘‘amendment,’’ 
whether the operating authority is extended conditionally 
or unconditionally. 


B. The Argument from Silence. 


The Board asserts: ‘‘. . . had Congress intended a 
mandatory requirement for approval of exemption matters 
it obviously would have said so’? (Bd. M., pp. 14-15). 

Nothing required Congress to use the precise phrase- 
ology which the Board prefers. That is so even when 
hindsight suggests that ‘‘better draftsmanship’’ could 
have been employed, for ‘‘it will not do for us to tell the 
Congress ‘We see what you were driving at but you did 
not use choice words to describe your purpose.’ ’’ United 
States v. Union Pacific Rd. Co., 353 U. S. 112, 117-118, 
77 S. Ct. 685, 688, 1 L. Ed. 2d 693, 697 (1957). 

When Congress wished to exclude authorizations to 
operate in foreign air transportation from Presidential 
control, it did so unequivocally.* There is not the slightest 
evidence that Congress conceived that exemptions could 
be used in other cases to circumvent the need for Presi- 
dential approval. Had Congress intended to allow the 
Board to escape from executive control in any case, simply 
by issuing an exemption order, it would have said so 
explicitly. It said nothing of the sort. On the contrary, 
it explicitly provided that the exemption power in Sec- 
tion 416(b) should be limited to Title IV. 


* Excluded by the last sentence of Section 801 are the authoriza- 
tions covered by the ‘‘grandfather clauses,’’ #.e., the original 
‘issuance or denial of any certificate issuable under section 401 
(e)’’ or ‘‘any permit issuable under Section 402(c)’’ and ‘‘the 
original terms, conditions, or limitations of any such certificate 
or permit.’’ 
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VII. The Miscellaneous Arguments Advanced By the 
Board and Seaboard Are Unsound. 


A. The Argument from Administrative Construction. 


1. The Board has often granted exemptions as to foreign 
air transportation without Presidential approval. That 
“hardly is conclusive.’’ County of Marin v. United States, 
356 U.S. 412, 420, S. Ct. . , 2 L. Ed. 2d 879, 
885 (1958). “‘An agency may not finally determine the 
limits of its statutory power. That is a judicial function.” 
Social Security Board v. Nierotko, 327 U. 8S. 358, 369, 66 
S. Ct. 637, 643, 90 L. Ed. 718, 727 (1946). 


2. Here, indeed, the Board’s past action means little. 
Very few of its exemptions were granted after contest.* 
Administrative interpretation has little weight where the 
“‘rulings are not made in adversary proceedings . . .”? Fish- 
gold v. Sullivan Drydock & Repair Corp., 328 U. S. 275, 
290, 66 S. Ct. 1105, 1114, 90 L. Ed. 1230, 1243 (1946). 


3. Moreover, the Board’s interpretation has not been 
uniform. ‘‘The rule which attaches weight to administra- 
tive interpretation is inapplicable where the meaning of a 
statute is not doubtful, or where the construction has not 
been uniform.”’ Campbell v. Brown, 245 F. 2d 662, 666 (5 
Cir. 1957).** 


* Many involved only minor deviations within a general frame- 
work already approved by the President. Others were uncontested 
for other reasons. 


** See also, United States v. Missouri Pacific Rd. Co., 278 U. S. 
269, 280, 49 S. Ct. 133, 137, 73 L. Ed. 322, 378 (1929); Burnet v. 
Chicago Portrait Co., 285 U. S. 1, 16, 52 S. Ct. 275, 281, 76 L. Ed. 
587, 595 (1932); Federal Maritime Board v. Isbrandtsen Co., 
356 U. S. 481, 499-500, 78 S. Ct. 851, 862, 2 L. Ed. 2d 926, 
938 (1958). “‘. . . we may reject an established administrative 
practice when it conflicts with an earlier one, and is not supported 
by valid reasons . . .”” Estate of Sanford v. Commissioner of 
Internal Revenue, 308 U. S. 39, 53, 60 S. Ct. 51, 60, 84 L. Ed. 20, 
27-28 (1939). 
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In Matter of Pan American Airways Company (of Dela- 
ware), Docket No. 530, a certificate authorized service 
between this country and Portugal via the Azores. The 
carrier sought an exemption to permit certain flights via 
Portuguese Guinea, Trinidad and Puerto Rico. On oral 
argument, an intervening carrier argued that any exemp- 
tion order would have to be subject to Presidential 
approval. While the Board granted a temporary exemp- 
tion, its order of January 17, 1941 provided (Order No. 
836, p. 8): 


‘‘This order is subject to, and shall become effective 
from, the date of its approval by the President of the 
United States ...”’ 


The President approved the order on January 22, 1941 
(zbid., p. 9). 

In the Matter of the Large Irregular Air Carrier Inves- 
tigation, Docket No. 5132 et al., involved exemptions to 
‘‘irregular’’ carriers to engage in foreign as well as inter- 
state air transportation. The Board’s original order said 


nothing about Presidential approval. Order No. E-9744 
(November 15, 1955). 

Thereafter counsel for a scheduled carrier urged the 
Board to consider ‘‘whether by resort to the exemption 
procedure it has circumvented the constitutional and statu- 
tory powers of the President’’ (Letter of December 22, 1955, 
pp. 2-3). 

A subsequent amended order of December 29, 1955 
(Order No. E-9884) also said nothing about Presidential 
approval. The next day, however, the Board stayed its 
exemption ‘‘insofar as it authorizes the carriers named 
therein to engage in overseas and foreign air transporta- 
tion’’ (Order No. E-9894, par. 1). The stay was to con- 
tinue (tbid., par. 3): 


‘¢_.. until such time as (a) the President has deter- 
mined and communicated to the Board his decision 
indicating that he has no desire to express any views 
upon the aforementioned aspects of Order No. E-9744, 
or (b) in the event the President wishes to express 
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views on such matters, until further order of the 
Board.”’ 


This stay was coupled with a face-saving assertion that 
the exemption action ‘‘does not require approval by the 
President’’ but that ‘‘military and foreign affairs matters 
nonetheless may be affected by our action”’ (p.1). Of course 
‘‘foreign affairs matters’? may always be affected by any 
exemption as to foreign air transportation. 

The President replied by letter dated April 2, 1956 
(quoted in Order No. E-10161, dated April 3, 1956, pp. 1-2) : 


“Insofar as the decision relates to foreign air 
transportation, however, there are foreign policy 
considerations involved. I request that, pending a 
final determination by the Board as to the type or 
types of authorization to be granted to supplemental 
air carriers and as to the particular applicants to 
whom such authorization shall be issued, the Board’s 
interim decision not go into effect with respect to 
foreign air transportation by supplemental air car- 
riers. It is not intended that this request be inter- 
preted as affecting existing authorizations to engage 
m air transportation on a charter or irregular basis 
rhs as affecting the granting of new authorizations of 


type. 

‘<I request that when the Board reaches its final 
decision on foreign air transportation in Docket No. 
5132, et al., it submit that decision to the President 
before it is put into effect or announced.”’ 


Accordingly, the Board stayed its prior order (#id., 
p. 2): 


‘¢. . . insofar as it authorizes the carriers named 
therein to engage in foreign air transportation, be 
and it is hereby stayed until final decision in the 
foreign air transportation aspects of this proceed- 
ing... 


4, Finally, as the Board has ‘‘assumed a power plainly 
not granted, no amount of such interpretation is binding 
upon the co ” Texas & Pacific Ry. Co. v. United States, 
289 U. S. 627, 640, 53 S. Ct. 768, 773, 77 L. Ed. 1410, 
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1423 (1933). Its interpretation is ‘‘no more than an 
attempted addition to the statute of something which is not 
there.’? United States v. Calamaro, 354 U. S. 351, 359, 77 
S. Ct. 1138, 1143, 1 L. Ed. 2d 1394, 1399-1400 (1957). 

Hence, as recently stated in County of Marin v. United 
States, 356 U.S. 412, 420, S. Ct. ; , 2 L, Ed. 2d 
879, 885 (1958) : 


‘<The Commission practice as evidenced by these 
cases is, in our opinion, insufficient to outweigh the 
apparent Congressional purpose and the clear 
guage of the statute — especially in this delicate 
area. 


B. The Argument from Inconvenience. 


Both the Board and Seaboard point to the large number 
of charter flight exemptions granted annually (Bd. M., p. 
15 note 21;S. A., pp. 15, 16). They argue it would be incon- 
venient for the President to pass on all these matters. 

Of course no charter exemption is involved here. (Very 
few applications for mail exemption are filed. To pass on 


all of them would entail no burden whatever.) Besides, the 
President would have no difficulty in formulating general 
policies as to certain groups of matters—as he did with 
respect to exemptions ‘‘on a charter or irregular basis’’ 
(supra, p. 31)—and applying them automatically to 
individual cases. 

But the argument should be addressed to Congress. 
Perhaps Congress might pare down Section 801, e. g., by 
eliminating charter exemptions. Perhaps it might limit or 
even abolish the President’s obligation under Section 801 
out of solicitude for him. That, however, is purely a matter 
of policy for Congress to decide. 

*‘Congress, acting within its constitutional powers, has 
the final say on policy issues.’? Rathway Employes’ Depart- 
ment, American Federation of Labor v. Hanson, 351 U. 8. 
225, 234, 76 S. Ct. 714, 719, 100 L. Ed. 1112, 1131-1132 (1956). 
The Board may not assume the role of super-legislature and 
revamp the Act to suit itself. 
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C. The Argument That Judicial Review Would Be Cur- 
tailed. 


Then Seaboard argues, in effect, that Section 801 should 
be construed to give the courts more work. 

An order reviewable by the President may not be 
reviewed judicially.* If Section 801 applies to exemption 
orders, the judiciary’s labors will therefore be correspond- 
ingly lessened. But, says Seaboard, Congress could not 
“have intended to so extend denial of judicial review’? 
(S. A., pp. 16-17). 

Actually, a holding that Section 801 applies will have 
almost no practical effect on judicial labor. Few exemption 
orders reach the courts. Indeed, this is the first case 
directly involving the validity of an exemption to engage in 
foreign air transportation. 

Manifestly, however, Section 801 cannot be construed 
narrowly because that would decrease the burden on the 
President and increase the burden on the courts, Whether 
Section 801 applies here depends not on such astigmatic 
notions of convenience but on the broad sweep of the Water- 
man doctrine. The Court must “effectuate the present 
Congressional doctrine”’ and ‘prevent its erosion by narrow 
and niggardly construction.”? Rogers v. Missouri Pacific 
Rd. Co., 352 U. S. 500, 509, 77 S. Ct. 443, 450, 1 L. Ed. 2d 
493, 501 (1957). 


* Of course the courts must always determine, preliminarily, 
whether an order requires Presidential approval. Pan American 
Grace Airways, Inc. v. Civil Aeronautics Board, 85 U. S. App. 
D. C. 297, 178 F. 2d 34 (1949). That is true even though the 
President has already reviewed that order, Trans World Airlines, . 
Inc. v. Civil Aeronautics Board, 184 F. 2d 66 (2 Cir. 1950), cert. 
den. 340 U. S. 941 (1951), or a related order, United States Over- 
seas Airlines, Inc. v. Civil Aeronautics Board, 95 U. S. App. D. C. 
363, 222 F. 2d 303 (1955); Pan Ameri Airways, Inc. v. Civil 
Aeronautics Board, 121 F. 2d 810, 814-815 (2 Cir. 1941). 
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PART TWO 


THE ORDER WAS NOT AUTHORIZED BY 
SECTION 416(b) OF THE ACT. 


‘To validate an order of exemption the Board must 
comply with the statute; i. ¢., it must find what the statute 
requires it to find, not in conclusory fashion in the statutory 
language but in such fashion that a reviewing court can test 
the validity of the finding.” American Airlines, Inc. v. 
Civil Aeronautics Board, 98 U. S. App. D. C. 348, 356, 235 
F. 2d 845, 853 (1956), cert. den. 353 U. S. 905 (1957). 

Here the Board parroted the statutory language. But 
its findings fail to show—as Section 416(b) of the Act (52 
Stat. 1005, 49 U. S. C. §496(b)) requires—that the require- 
ment of certification would be an ‘‘undue burden’’ on Sea- 
board “‘by reason of the limited extent of, or unusual cir- 
cumstances affecting, the operations of such air carrier’’ 
or that such requirement ‘‘is not in the public interest.’’® 


I. There Was No ‘‘Undue Burden’’ by Reason Of the 
“‘Timited Extent’? of Seaboard’s ‘‘Operations’’ or ‘‘Unu- 
sual Circumstances Affecting’’ Those Operations. 


The key to the Board’s order is its conclusion that, with- 
out the exemption, Seaboard could not get mail revenue 
while its certificate proceeding was pending (108-109) : 


‘‘T'o deprive the carrier of the opportunity to earn 
these revenues pending decision on its certificate 
application would impose an undue burden on it and 
would not be in the public interest.’’ 


That statement does not show, however, any “‘undue 
burden’? on Seaboard—much less such a burden by reason 
of either ‘‘the limited extent’’ of Seaboard’s operations or 
‘‘umusual circumstances affecting’’ those operations. 


* American Airlines, Inc. v. Civil Aeronautics Board, 97 U. 8. 
App. D. C. 324, 231 F. 2d 483 (1956), held that Section 416(b) 
permitted exemption to transport mail. While we dis- 
agree, doubtless the Court will adhere to that holding. The pomt 
’ is mentioned to preserve it in the event of further review. 
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A. “Unusual Circumstances.” 


1. A certificate proceeding takes some time. That, how- 
ever, is not an ‘‘unusual’”? but a normal circumstance. 
Inability to earn revenue pending certification is likewise 
normal. 

Long ago, therefore, the Board held that the “fact that 
a carrier would obtain additional revenue from a proposed 
new service cannot constitute a basis for the granting of 
the relief sought herein.”? Chicago & Southern Airlines, 
Inc., Hot Springs Exemption, 7 C. A. B. 451, 454 (1946). 
It reiterated that holding in Standard Airlines, Inc., 
Exemption Request, 9 C. A. B. 583, 585 (1948): 


“‘The inability of a carrier to enter upon extensive 
new operations which it believes would produce addi- 
tional revenue is clearly not a sufficient showing of 
undue burden within the meaning of section 416(b) 
of the Act.’’ 


2. Congress could have empowered the Board to 
exempt, as a matter of course, air transportation pending 
the outcome of certificate proceedings. It has not done so. 

In 1947 a bill looking in that direction passed the House 
of Representatives. See H. Rep. 987, 80th Cong., 1st Sess. 
(1947), reporting favorably on H. B. 4169; 93 Cong. Ree. 
9595. It was not acted on in the Senate. 

Even under that bill, moreover, interim authorization 
would have been limited to cases where no service was 
currently available.* Here, however, there is more than 
enough mail service available over the Atlantic. 


* The bill would have added to Section 401 of the Act a new 
subsection (0), providing: 

“In any proceeding pursuant to subsection (c) or (h) 
of this section in which there is in issue air-transportation service 
to and from a point or points not authorized to receive such service 
by any certificate then currently effective, the Board upon petition 
shall summarily, prior to the final disposition of such proceeding, 
make provision for such service to and from such point or points, 
by issuing a temporary certificate or certificates or by temporarily 
amending an existing certificate or certificates if it finds (1) that 
by reason of unusual circumstances affecting the public health, 
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3. Recently Seaboard has operated at a loss. Loss 
operations, unfortunately, are far from ‘‘unusual’’ in this 
industry. Most other air carriers (including TWA) have 
been operating at a loss. 

Besides, Seaboard’s loss has not been due to any 
‘‘onusual circumstances affecting’? its operations. None 
were mentioned in its application. Neither does the Board’s 
order mention any. 

On the contrary, such loss operations have long been 
envisioned. When the Board denied Seaboard’s original 
application for a certificate, it stated that ‘‘the operations 
proposed cannot be financially successful without support, 
which must stem either from the Government, from stock- 
holders, or from funds obtained through other services.’’ 
United States-Europe-Middle East Cargo Service Case, 15 
C. A. B. 565, 566 (1951). 

Even when the Board’s majority granted Seaboard’s 
temporary certificate, it noted, Transatlantic Cargo Case, 
Order No. E-9311, p. 14 (1954) : 


‘‘Tt is within the realm of possibility that scheduled 
all-cargo service by an independent carrier may not 
prove to be economically feasible. This, however, is 
something that can be determined only by actual 
experience. Since the service will not be subsidized, 
it becomes a matter for the new carrier and its share- 
holders to determine whether as a matter of business 
judgment it desires to venture its capital in this 
enterprise. All of the applicants are aware of the 
attendant risks. .. .”’ 


safety, or welfare, there exists an emergency requiring such service 
to and from such point or points, and (2) that adequate facilities 
are available at such point or points for the rendering of such 
service. The duration of each such certificate or amendment shall 
be determined by the provisions of subsection (g) of this section, 
but shall not, in any event, extend beyond a date sixty days after 
final disposition of such proceeding. The issuance of any such 
certificate or amendment shall not create a presumption that a 


corresponding permanent certificate or amendment will be granted 
thereafter.”’ 
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B. “Limited Extent.” 


The Board’s order recites, ‘‘that the authority conferred 
by exemption is limited in extent .. .”? (109). But the Act 
does not say that the Board may grant an exemption simply 
because it is limited ‘‘in extent.”? 

Section 416(b) is far more restrictive. It requires an 
“‘andue burden’? existing “‘by reason of?’ the “limited 
extent of ... the operations of such air carrier, mo 

Seaboard’s operations under the exemption will not be 
*‘limited.’’ They will continue throughout the pendency of 
its certificate proceedi g- The exception extends to every 
point covered by Seaboard’s cargo certificate. Seaboard 
proposes to carry as much mail as it can get. Far from 
being ‘‘limited,”’ its mail operations will be as extensive as 
Seaboard can make them. 

The burden which the Act’s requirement of certification 
imposes does not exist ‘“by reason of”? the limited extent of 
Seaboard’s operations. N. othing ‘‘limited’? about Sea- 
board’s operations causes that burden or renders it 


“‘undue.’’ Rather the burden results from the fact that any 
certificate proceeding inevitably takes time, regardless of 
the ‘‘extent’’ of the operations involved, 


C. The Exemption Order Goes Far Beyond That Involved 

In The American Airlines Case. 

Utterly baseless is the attempt to support the Board’s 
order here by reference to American Airlines, Inc. v. Civil 
Aeronautics Board, 97 U. 8. App. D. C. 324, 231 F. 24 483 
(1956). 

There the Postmaster General wanted cargo carriers to 
participate in a temporary experiment in the carriage of 
regular surface mail by air. The experiment could end 
before the cargo carriers were able to obtain certificates. 
The Board therefore granted them exemptions, 

Even in that unusual situation, this Court divided. 
Chief Judge Edgerton thought the exemptions invalid and 
dissented. 


The majority judges differed in approach. Judge 
Bastian preferred ‘‘to rest our decision on the fact that 
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unusual circumstances do exist’? (97 U. S. App. D. C. at 
p. 329, 231 F. 2d at p. 488). He described them as follows 
(97 U. S. App. D. C. at p. 328, 231 F. 2d at p. 487): 


‘“‘The Postmaster General desires their services on 
an experimental basis. The experiment appears to 
be limited to a reasonable time. Certification pro- 
ceedings on either a permanent or interim basis 
could not be completed in time to enable the cargo 
carriers to participate in the experiment. We think 
there are ‘unusual circumstances’ affecting opera- 
tion, within the ordinary meaning of the term.”’ 


Concurring, Judge Prettyman stated (97 U. S. App. 
D. C. at p. 329, 231 F. 2d at p. 488): 


‘¢_.. the question seems to me closer than my brother 
Bastian indicates it is to him. If imability to 
participate in a given carriage because of the time 
necessarily consumed in a certificate proceeding con- 
stitutes an unusual circumstance in the operation of 
the applying carrier, and an undue burden upon it, 
date is left of the requirements for certifica- 
on. 


Despite these doubts, Judge Prettyman concurred, 
though remarking that the burden ‘‘is due perhaps to the 
limited extent of the carrier’s operation rather than to 
unusual circumstances’’ (tbid.). He then added these sig- 
nificant remarks (2bid.): 


‘I realize too that this case does not necessarily rest 
upon so broad a concept of the exemption require- 
ments as I have posited, because the experimental 
carriage of the mau with which this case is concerned 
may well be completed before certification proceed- 
ings can be completed. In such event denial of an 
exemption would be a total and final deprivation o 
participation. That is not the case in the usual applr- 
cation for exemption.’’ 


The crucial finding, therefore, was that the experiment 
could end before a certificate proceeding. A later case, 
dealing with a different exemption, makes that doubly clear. 
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Writing for the court in American Airlines, Inc. v. 
Civil Aeronautics Board, 98 U. S. App. D. C. 348, 235 F. 
2d 845 (1956), cert. den. 353 U. S. 905 (1957), Judge Pretty- 
man said with reference to the earlier case (98 U. S. App. 
D. C. at p. 355, 235 F. 2d at p. 852): 


“‘If the Board had rested a finding of undue burden 
upon the fact that the interim for which this oper- 
ating authority is issued is short, whereas the 
remainder of a certification proceeding would be 
long, we would be close to the ruling of this court 
in the air mail case. [Citation in footnote.] But 
we do not understand the Board to rest on the tem- 
porary feature of the order.’’ 


Here the situation is entirely different. 

The ‘‘interim for which this operating authority is 
issued’? is mot ‘‘short’’ compared to the “‘long’’ time 
needed for ‘‘the remainder of a certification proceeding.”’ 
It is coextensive therewith. 

Denial of an exemption would not ‘‘be a total and final 
deprivation of participation’’ in a limited experiment con- 
ducted by the Postmaster General. No such experiment 
exists here. The Post Office Department neither sought 
nor needs any mail service from Seaboard. 

This is, in short, the ‘‘usual application for exemption’’ 
based simply on the carrier’s desire to make money by 
short-cutting the certification process. That is no basis 
for an exemption. 


Ii, The Exemption Was Not in the ‘‘Public Interest.’’ 
The Board’s order says (109): 


‘Further, to the extent that Seaboard’s services are 
utilized by the Post Office Department to expedite 
mail delivery, as pointed out in the Post Office filing, 
the public interest will be benefited.’ 


One might suppose the Post Office Department sought 
Seaboard’s services to ‘‘expedite mail delivery.’’ It did 
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Here too the contrast with the first American Airlines 
case is patent. There the Postmaster General was anxious 
to have the cargo carriers available for his experiment 
(97 U. S. App. D. C. at pp. 326, 328, 231 F. 2d at pp. 485, 
487). The Post Office Department itself noted the difference 
below (77-78) : 

‘<Obviously, in total, there is more capacity than 
currently needed for the transportation of airmail 


from the New York Gateway to the European points, 
and consequently there is not the peculiar need for 


exemption which existed because of the airlift expert- 
ment in the domestic situation cited by the applicant.”’ 


Nor can the Board support its order by the assertion 
that ‘‘Seaboard’s existence is in jeopardy’’ (108). 

No notice of any such claim was given. Seaboard made 
no such contention. Had it done so, TWA would have shown 
that the fact was otherwise (see supra, p. 5). 

Whether or not a ‘‘full hearing’’ or any hearing is 
required, when Section 416(b)(1) is invoked, need not be 
decided here.* The Board undertook to have adversary 


proceedings. Having undertaken to act, it was obliged to 


® Remarks in Eastern Airlines, Inc. v. Civil Aeronautics Board, 
87 U.S. App. D. C. 331, 185 F. 2d 426 (1950), reversed with direc- 
tions to dismiss as moot, 341 U. S. 901, 71 S. Ct. 613, 95 L. Ed. 
1341 (1951), followed in Cook Cleland Catalina Airways, Inc. Vv. 
Civil Aeronautics Board, 90 U. S. App. D. C. 220, 195 F. 2d 206 
(1952) and American Airlines, Inc. v. Civil Aeronautics Board, 97 
U. S. App. D. C. 324, 328-829, 231 F. 2d 483, 487, 488 (1955), 
indicate that no hearing at all is required on exemption applica- 
tions. American Airlines, Inc. v. Cwil Aeronautics B 98 

. C. 348, 355, 235 F. 2d 845, 852 (1956), however, 
stated: ‘‘The Eastern Airlines case held only that Section 416(b) 
(1) does not require notice and full hearing and the proceedings 
which occurred in that case were sufficient to comply with the 
procedural requirements of the statute.’’ 

While we believe that a fair hearing is required when Section 
416(b) (1) is invoked, and reserve the point in the event of further 
dab we think this case can be decided without considering that 
question. 
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act fairly.* “It goes without saying that the requirements 
of a fair hearing include notice of the claims of the oppos- 
ing party and an opportunity to meet them.’’ Federal Trade 
Commission v. National Lead Co., 352 U. S. 419, 427, 77 S. 
Ct. 502, 508, 1 L. Ed. 24 438, 444 (1957). That opportunity 
was wrongfully denied TWA when the Board proceeded to 
make findings on a claim never advanced by Seaboard. 

Apart from that, everyone realized from the outset that 
whether Seaboard could survive was a gamble. The risk of 
failure was to be borne by Seaboard (supra, p. 36). No 
public interest is served by continuing a venture, always 
known to be hazardons, after events prove that it should not 
have begun in the first place. Especially is that so when it 
becomes necessary to divert from existing carriers mail 
revenue which they sorely need themselves, 


Conclusion. 


The exemption order was not authorized by Section 
416(b). It was invalid because not approved by the Presi- 
dent. The order should be set aside, 


Respectfully submitted, 


Gzorce A. Sparen, 
Wurm Caverty, 
Attorneys for Petitioner. 


Crazies Picxert, 
Henny P. Bevans, 
Of Counsel. 


July 25, 1958 


* Cf. Indian Towing Co., Inc. v. United States, 350 U. S. 61, 
69, 76 S. Ct. 122, 126-127, 100 L. Ed. 48, 56 (1955): ““The Coast 
Guard need not undertake the lighthouse service. But once it 
exercised its discretion to operate a-light ... it was obligated to 
use due care....’’ See also, President & Directors of Georgetown 
meaty snes eens, 76 U. S. App. D. C. 123, 125-126, 130 F. 24 810, 
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Appendix A. 
Excerpts from Civil Aeronautics Act of 1938. 


Section 1. [52 Stat. 977, as amended by 62 Stat. 493, 
65 Stat. 68, 66 Stat. 628, 49 U. S. C. §401]. 


‘¢(21) ‘Interstate air transportation’, ‘overseas air 
transportation’, and ‘foreign air transportation’, respec- 
tively, mean the carriage by aircraft of persons or property 
as a common carrier for compensation or hire or the car- 
riage of mail by aircraft, in commerce between, respec- 
tively— 

‘“(a) a place in any State of the United States, 
or the District of Columbia, and a place in any other 
State of the United States, or the District of 
Columbia ; or between places in the same State of the 
United States through the air space over any place 
outside thereof; or between places in the same Ter- 
ritory or possession of the United States, or the 
District of Columbia ; 


‘¢(b) a place in any State of the United States, or 
the District of Columbia, and any place in a Terri- 
tory or possession of the United States; or between 
a place in a Territory or possession of the United 
States, and a place in any other Territory or pos- 
session of the United States; and 


“*(c) a place in the United States and any place 
outside thereof, whether such commerce moves 
wholly by aircraft or partly by aircraft and partly 
by other forms of transportation.”’’ 


Section 401. [52 Stat. 987, as amended by 56 Stat. 265, 
61 Stat. 449, 49 U.S. C. §481]. 


‘*(a) No air carrier shall engage in any air transporta- 
tion unless there is in force a certificate issued by the 
Authority [Board] authorizing such air carrier to engage 
in such transportation: ... 
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**(d) (1) The Authority [Board] shall issue a certifi- 
cate authorizing the whole or any part of the transportation 
covered by the application, if it finds that the applicant is 
fit, willing, and able to perform such transportation 
properly, and to conform to the provisions of this Act and 
the rules, regulations, and requirements of the Authority 
[Board] hereunder, and that such transportation is 
required by the public convenience and necessity; otherwise 
such application shall be denied. 


**(2) In the case of an application for a certificate to 
engage in temporary air transportation, the Authority 
[Board] may issue a certificate authorizing the whole or any 
part thereof for such limited periods as may be required by 
the public convenience and necessity, if it finds that the 
applicant is fit, willing, and able properly to perform such 
transportation and to conform to the provisions of this Act 
and the rules, regulations, and requirements of the Author- 
ity [Board] hereunder.’ 


Section 416. [52 Stat. 1004, 49 U. S. C. §496]. 


“*(b) (1) The Authority [Board], from time to time 
and to the extent necessary, may (except as provided in 
paragraph (2) of this subsection) exempt from the require- 
ments of this title or any provision thereof, or any rule, 
regulation, term, condition, or limitation prescribed there- 
under, any air carrier or class of air carriers, if it finds 
that the enforcement of this title or such provision, or 
such rule, regulation, term, condition, or limitation is or 
would be an undue burden on such air carrier or class 
of air carriers by reason of the limited extent of, or unusual 
circumstances affecting, the operations of such air carrier 
or class of air carriers and is not in the public interest. 


Section 801. [52 Stat. 1014, 49 U. S. C. §601]. 


‘‘The issuance, denial, transfer, amendment, cancella- 
tion, suspension, or revocation of, and the terms, condi- 
tions, and limitations contained in, any certificate author- 
izing an air carrier to engage in overseas or foreign 
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air transportation, or air transportation between places 
in the same Territory or possession, or any permit issu- 
able to any foreign air carrier under section 402, shall 
be subject to the approval of the President. Copies of all 
applications in respect of such certificates and permits shall 
be transmitted to the President by the Authority [Board] 
before hearing thereon, and all decisions thereon by the 
Authority [Board] shall be submitted to the President 
before publication thereof. This section shall not apply 
to the issuance or denial of any certificate issuable under 
section 401 (e) or any permit issuable under section 
402 (c) or to the original terms, conditions, or limitations 
of any such certificate or permit.’’ 


Section 1006. [52 Stat. 1024, as amended by 63 Stat. 
107, 49 U. S. C. §646]. 


‘*(a) Any order, affirmative or negative, issued by the 
Authority under this Act, except any order in respect of 
any foreign air carrier subject to the approval of the 


President as provided in section 801 of this Act, shall be 
subject to review by the courts of appeals of the United 
States or the United States Court of Appeals for the Dis- 
trict of Columbia upon petition, filed within sixty days 
after the entry of such order, by any person disclosing a 
substantial interest in such order. After the expiration of 
said sixty days a petition may be filed only by leave of 
court upon a showing of reasonable grounds for failure 
to file the petition theretofore. 


“*(b) A petition under this section shall be filed in the 
court for the circuit wherein the petitioner resides or has 
his principal place of business or in the United States Court 
of Appeals for the District of Columbia. 


*‘(c) A copy of the petition shall, upon filing, be forth- 
with transmitted to the Authority by the clerk of the court; 
and the Authority shall thereupon certify and file in the 
court a transcript of the record, if any, upon which the 
order complained of was entered. 
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“‘(d) Upon transmittal of the petition to the Authority, 
the court shall have exclusive jurisdiction to affirm, modify, 
or set aside the order complained of, in whole or in part, 
and if need be, to order further proceedings by the Author- 
ity. Upon good cause shown, interlocutory relief may be 
granted by stay of the order or by such mandatory or 
other relief as may be appropriate: Provided, That no 
interlocutory relief may be granted except upon at least 
five days’ notice to the Authority.”’ 
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Ginited States Court of Appeals 


For roe Disraicr or Cotumsra Crecorr. 


Trans Worip Artis, Ino., 
Petitioner, 
against 


Civ Azrowavrics Boarp, 
Respondent, 


Szasoarp & Wesrzen Arativzs, Inc., 
Intervenor. 


REPLY BRIEF FOR PETITIONER. 
I. 


There Was No Occasion to Argue Below the Necessity 
for Presidential Approval. 


Numerons cases cited by the Board (CAB, 12-14)* and 
Seaboard (Seaboard, pp. 7-8) for the proposition that mat- 
ters not raised below may not be urged upon appeal are 
inapposite here.** All involve a failure upon the part 
of an appellant to have taken a position below upon a mat- 
ter at issue in the administrative process.*** 


* References to ‘‘CAB,’’ ‘‘Seaboard’’ and ‘“‘TW.A”’ are to the 
main briefs filed herein. 


** Significantly, although both parties briefed and argued exten- 
sively the legal issues herein at the time of the petition for stay, 
neither raised this point at that time. 

°°* The Board seeks to show the broadsweep of this rule by 
urging that objections to the agency’s jurisdiction, to actions 
allegedly in excess of statutory authority and even to a claimed 
unconstitutional exercise of power have been held to be covered 
thereby. But all these, along with the more commonplace objec- 
tions to the validity of administrative findings, go to the substantive 
content of the agency’s final order. 





The Board’s error complained of herein is not in this 
category. It arose after the administrative process was 
complete. The Board, having reached its own decision on 
the matters presented in the moving and answering papers, 
(if it is assumed arguendo that no hearing was required) 
was obliged under Section 801 of the Civil Aeronautics Act 
(Act of June 23, 1938, c. 601, 52 Stat, 973, 1014, 49 U.S. C. 
§601) to forward that decision to the President for his 
approval. Whether it would do so was not an issue of law 
or fact posed within the administrative proceeding; and 
clearly TWA was under no duty to remind the Board of its 
statutory responsibility. 

This plain distinction arises from the ‘‘completely 
inverted ... administrative process’’ in proceedings involv- 
ing foreign air transportation, where the final decision rests 
with the President, not the Board. Chicago & Southern Air 
Iimes, Inc. v. Waterman Steamship Corp., 333 U. S. 103, 
68 S. Ct. 431, 92 L. Ed. 568 (1948). None of the cited cases 
involves a situation where, as here, action beyond the 
agency’s order is contemplated by the relevant statute.° 

The Board argues (CAB, 12-13) that TWA might have 
sought rehearing and thus raised the issue of the necessity 
for Presidential approval. Clearly, however, it was under 
no obligation to do so. Administrative Procedure Act, 
§10(c), 60 Stat. 243, 5 U. S. C. §1009(c) ; Levers v. Ander- 
son, 326 U. S. 219, 66 S. Ct. 72, 90 L. Bd. 26 (1945). 

At the very least, the unique requirement for action 
beyond the administrative level and the ‘‘completely 
inverted’’ nature of these proceedings, if they do not make 
completely inapplicable the general rule, present reason- 
able grounds for failure to raise the objection below, within 
the meaning of Section 1006(e) of the Civil Aeronautics 
Act (52 Stat. 1024, 49 U.S. C. 646(e)). 


* The rationale of the requirement expressed in many of the 
cases is that the agency should have the views of the parties to 
assist it in a sound determination of the issues. Clearly, TWA’s 
views on the necessity for Presidential approval would not have 
helped the Board in reaching what should have been only an 
advisory opinion for the use of the President. 
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II. 


The Board’s and Seaboard’s Arguments Do Not 
Reach the Fundamental Reasons Why Section 801 Is 
Inapplicable. 


A wide variety of arguments, many already answered 
in our main brief, are advanced by the Board and Seaboard 
to justify the failure to secure Presidential approval.* 
Those not previously treated will be discussed briefly infra. 
At this point, however, it should be noted that no one or 
more of these arguments meet the basic policy reasons 
advanced in our main brief for the application of Section 
801 to an exemption of the type here involved. 

Thus, there has been advanced no persuasive reason 
why basic operating authority conferred by exemption does 
not involve the same delicate considerations of foreign 
policy as does similar authority by issuance or amendment 
of a certificate. Certainly no such reason is furnished by 
the Board’s argument that a certificate is ‘‘established and 
permanent’’ while an exemption is ‘‘limited and transi- 
tory.”? A temporary certificate is ‘‘Himited and transi- 
tory”’ but, nonetheless, subject to Presidential approval. 

Moreover, having urged this formalistic distinction, 
the Board says only that, because it is limited, exemption 
does not necessarily involve delicate consideration of for- 
eign relations (CAB, 19). But who is to decide whether 
such a situation is presented? The Board, which in this 
field has neither the facts nor the responsibility, in prefer- 
ence to the President, who has both? This smacks of Alice 
in Wonderland.** 


* Those already treated may be briefly described as (1) the 
irrelevant distinetion between exemption and certificate (CAB, 14, 
18-19; TWA, 12-18) ; (2) the absence of the word ‘‘exemption”’ 
in Section 801 (CAB, 14; TWA, 28); (3) the argument from 

inistrative construction (CAB, 20-22; TWA, 29-32); and (4) 
the argument of burden on the President (CAB, 17-18; TWA, 32). 

** The Board suggests that ‘‘under special circumstances’’ it 
*‘can submit the matter for Presidential views’? (CAB, 19), bat, 
if Congress intended that Section 801 should apply only in 
ee cases where the Board deemed it advisable, it would have 
said g0, 
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A second question remains unanswered by the Board’s 
and Seaboard’s arguments. How can the Board, in a case 
involving foreign air transportation, assume its own com- 
petence, in making a finding of public interest, to correlate 
routes with ‘‘facilities and plans for our national defense”’ 
and ‘‘problems in conduct of foreign relations’’ as required 
by Waterman (333 U. S. at p. 108, 68 S. Ct. at p. 434)? 

The Board’s efforts to distinguish Waterman are fruit- 
less. It argues (CAB, 17) that the Supreme Court’s hold- 
ing applies narrowly to ‘‘the certificate before it,’’ but the 
sweeping language of the decision (¢.g., at p. 109, “positive 
and detailed control over the Board’s decisions unparalleled 
in the history of American administrative bodies’’) argues 
eloquently to the contrary,* as does its later interpreta- 
tion in Trans World Airlines, Inc. v. Civil Aeronautics 
Board, 184 F. 2d 66 (2 Cir. 1950), cert. den. 340 U. S. 941, 
71 S. Ct. 504, 95 L. Ed. 679 (1951) and in Umited States 
Overseas Airlines, Inc. v. Civil Aeronautics Board, 95 U. S. 
App. D. C. 363, 222 F. 2d 303 (1955). The Board’s further 
argument (CAB, 17) that a constitutional issue in Water- 
man distinguishes the two cases is mysterious. The issues 
are identical—whether the President alone can make an 
effective grant of authority in foreign air transportation. 


Iil. 


Other Arguments Advanced By the Board and Sea- 
board Are Not Persuasive. 


Treated herein are only those arguments with respect 
to the Section 801 issue not discussed in our main brief. 


A. The Other Duties Argument. 


The fact that, as the Board states (CAB, 16-17), it is 
invested by statute with certain detailed powers which may 


*It is arguable that the decision bears at least as directly 
on exemption proceedings as on those involving certificates, since 
the Court premised its decision on its interpretation of “‘public 
interest’’ (the statutory language in Section 416(b)), rather than 
a convenience and necessity’’ (the terminology of Section 





affect foreign air transportation (rate-making, safety func- 
tions, etc.) is not persuasive.* The important point is that 
Congress made the basic authority to engage in foreign 
air transportation subject to Presidential approval; and 
that what the Board has sought to do here is to grant such 
authority to Seaboard. 


B. New Arguments Re Administrative Construction. 


The Board states that with the approval of the Presi- 
dent it discontinued in 1941 sending most exemption appli- 
cations to him for approval, and Seaboard sets forth an 
exchange of correspondence in 1941 between the Acting 
Chairman of the Board and an Administrative Assistant 
to the President as documentation of this fact. Surely, 
however, the Congressional intent cannot be determined by 
this completely unpublicized exchange. If anything, as 
an argument of administrative construction, it is self- 
defeating, because it indicates that in the 1938-1941 period, 
the Board (created in 1938) sent such applications to the 
President ‘‘wherever those would have any substantial 
effect on the type of service being rendered under a certifi- 
cate ...’? (Seaboard, Appendix A). ‘**The practice has 
peculiar weight when it involves a contemporaneous con- 
struction of a statute by the men charged with the respon- 
sibility of setting its machinery in motion, of making the 
parts work efficiently and smoothly while they are yet 
untried and new.’ ”? United States v. Leslie Salt Co., 350 
U. S. 383, 396, 76'S. Ct. 416, 424, 100 L. Ed. 441, 451 (1956), 
quoting with approval the opinion of Cardozo, J., in Nor- 
wegian Nitrogen Prod. Co. v. United States, 288 U. S. 294, 
315, 53 S. Ct. 350, 358, 77 L. Ed. 796, 807 (1933). 


C. Seaboard’s Argument of Lack of Jurisdiction. 
Seaboard advances a contrived argument that, if Sec- 
tion 801 is applicable, no appeal can lie at this time because 
* In these fields the Board may be presumed to have particular 


competence and a wide opportunity to secure the facts essential 
to a sound decision. 
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the Board’s decision is nothing more than a recommenda- 
tion to the President. It cites the several cases, including 
Waterman, which place Board orders approved by the 
President beyond review. 

Here, however, the situation is much different. The 
Board’s order purports to be final, and Seaboard is operat- 
ing in reliance thereon. This Court is given general 
appellate jurisdiction over the Board’s orders, and has 
previously exercised it in cases involving foreign air trans- 
portation. Seaboard & Western Airlines, Inc. v. Civil 
Aeronautics Board, 86 U. S. App. D. C. 9, 181 F. 2d 777 
(1949). True, this power is negated when the President 
has approved under Section 801 an order of the Board; 
but it is unthinkable that such an order should be so 
insulated from review where the Board denies the need for 
such approval. 

Moreover, under Seaboard’s reasoning, it would seem 
that all orders void ab initio for whatever reason would be 
insulated against judicial review on the ground that they 
conferred-no effective rights; and, as Seaboard suggests 
here, an injured party would be required to enjoin in a 
court of original jurisdiction the exercise of the rights 
purportedly conferred. Certainly, this is not the law. 


D. Legislative History. 
We submit that the excerpts from the legislative history 
relied upon by the Board (CAB, 16) are completely unre- 


lated to the subject here involved, i.e. affirmative, new 
operating authority in foreign air transportation. 


IV. 
The Board and Seaboard Misconstrue Section 416(b). 


Without conceding that the facts herein established any 
of the statutory criteria of Section 416(b) (52 Stat. 1005, 
49 U. S. C. §496(b)) (‘‘undue burden’’ ‘‘unusual circum- 
stances,”’ ‘‘limited extent’? and ‘‘public interest’’), we 
invite the Court’s attention to the fatal variance between 
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the Board’s and Seaboard’s attempted defense of the order 
under review and the statute. Both (CAB, 29-39; Seaboard, 
10-15) seek to show seriatim that each criterion is fulfilled 
and rely upon different facts in each instance.* But the 
statute requires a causal connection between the ‘‘undue 
burden’? and the ‘‘unusual circumstances’? or ‘‘limited 
extent.’? In so many words, it brings within the reach of 
the section only those undue burdens arising ‘‘by reason of 
the limited extent of, or unusual circumstances affecting,’’ 
air carrier operations. The fact that all three might exist 
in a particular situation, as urged here, is, therefore, mean- 
ingless, unless the order traces the ‘‘undue burden’’ to 
the ‘‘unusual circumstances’? or the ‘‘limited extent.’? No 
such rationalization is attempted, either in the order umder 
review or the briefs. 


CONCLUSION. 
The order should be set aside. 


Respectfully submitted, 


Gzorce A. SPaTEr, 
Writs Cavesty, 
Attorneys for Petitioner. 
Cuartes PICKETT, 
Henry P. Bevans, 
Of: Counsel. 


September 8, 1958. 


* For example, the Board urges in essence that “‘undue bur- 
den’’ lay in Seaboard’s financial condition, “‘unusual cireum- 
stances’’ in that the carrier was operating without the right to 
carry mail or to apply for subsidy, ‘‘limited extent’’ in the tempo- 
rary nature of the authority as to a single item (mail), an ‘public 
interest’’ in the preservation of an all cargo-carrier. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,497 
to 


Pan American Wortp Amways, Lyc., 
Petitioner, 
v. 


Crvm Azronavtics Boarp, 
Respondent, 


Seasoarp & Western Arexives, Inc., 
Intervenor. 








REPLY BRIEF FOR PETITIONER PAN AMERICAN 
WORLD AIRWAYS, INC. 


By directing their arguments principally to other ques- 
tions, the Government and Seaboard have sought to 
obscure the key question, and the only question presented 
by petitioner Pan American World Airways, Inc., namely: 


“Do the findings of the Civil Aeronautics Board, and 
the underlying facts, support an order, under Sec- 
tion 416(b) of the Civil Aeronautics Act, granting 
a certificated transatlantic cargo carrier an exemp- 
tion to carry U. S. mail pending determination of 
its application for a certificate to carry such mail?” 


This reply brief will therefore deal only with those por- 
tions of the briefs of the Government and Seaboard which 
relate to this question. 


I 


Both the Government and Seaboard have tried to explain 
why petitioner should have understood what Seaboard must 
have meant (but never said) in its application; what the 
Board must have had in its mind; and why it might have 
been reasonable for the Board to reach the conclusion 
which it did. Their preoccupation with filling in omissions 
in the pleadings and in the findings is so great that they 
never really do contend that the Board’s order can stand 
the test of the language of the statute. 

The Board’s authority to exempt from the normal cer- 
tificate procedure is carefully limited. The Board may so 
exempt only where it makes valid findings that adherence 
to such procedure 


“e © * would be an undue burden on such air 
carrier * * * by reason of the limited extent of, 
or unusual circumstances affecting, the operations 
of such air carrier * * * and it is not in the public 
interest.” (Emphasis added). 
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The Government has argued that here there was “limited 
extent or unusual circumstances” (pp. 29-35), as well as 
“andue burden” and “public interest” (pp. 35-39)—but it 
has completely ignored the necessity to show that any 
“andue burden” was caused by “limited extent or unusual 
circumstances.” 


Obviously, even if it were conceded (it is not) that: 


A. The necessity to adhere to the certificate procedure 
would be “an undue burden”; and that 


B. Seaboard’s operations were of a limited extent or 
affected by unusual circumstances 


it would by no means necessarily follow that Proposition A 
was true “by reason of” Proposition B. 


Il 


In fact, as we have shown in our principal brief (pp. 
14-18), neither of the Propositions is true. 

While we will not repeat argument already made, we do 
wish to direct the Court’s attention to the fact that the 
Government and Seaboard suggest only two respects in 
which Seaboard’s operations may be considered to be of 
“limited extent” :* 


* They also argue that “unusual circumstances” exist. As already 
noted in our principal brief (p. 16), the Board did not even purport 
to find, except in a perfunctory conclusory fashion, that “unusual 
circumstances” necessitated the exemption. Further, even the argu- 
ment of counsel makes no convincing showing of “unusual circum- 
stances”. The Government’s argument, that Seaboard was “near 
extinction” (p. 33), exaggerates the Board’s finding that Seaboard’s 
existence was “in jeopardy” (JA, p. 108)—a finding which itself 
was erroneous and improper: Seaboard’s claim of “unusual circum- 
stances” appears to rest on the argument that ultimate certification 
was assured (pp. 13-14)—a line of reasoning which is incorrect and 
hardly relevant. 
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1. That the exemption is limited to the period of time 
necessary to complete proceedings on Seaboard’s cer- 
tificate application (Government brief, p. 33). If this line 
of reasoning is correct, the Board would have automatic 
authority to find “limited extent” whenever .an applicant 
for an exemption also filed for corresponding. certificate 
authority. That proceedings on the certificate application 
have been expedited weakens rather than strengthens the 
Government’s case, since the very fact of expedition sub- 
stantially reduces whatever burden there may be in await- 
ing the outcome of the certificate proceeding. 


2. That the exemption authority is restricted to the 
carriage of mail (Government brief, p. 33). This we have 
already answered in our principal brief (p. 17). Seaboard 
adds a refinement—the argument that exemption authority 
to carry mail constitutes lesser authority than mail cer- 
tification, because the Postmaster General might assign 
more mail to Seaboard with the certificate than with an 
exemption (pp. 14-15). Going outside the record, Sea- 
board asserts (p. 15) that it has received less mail traffic 
under the exemption than it would have received with a 
certificate. 

What Seaboard did not reveal to the Court was that its 
mail traffic has developed gradually, and is continuously 
increasing—from $40,000 in June, to $78,000 in July, with 
a further increase in August. In addition, of course, noth- 
ing in the Board’s exemption order limits Seaboard’s 
participation in the $13,000,000 transatlantic mail market. 
It is for Seaboard and Seaboard alone to decide how many 
flights to operate and when they should be scheduled.* 


* We must protest Seaboard’s effort (pp. 5-6) to give the impres- 
sion that the Post Office Department desires and favors mail carriage 
by Seaboard. The record before the Court shows the contrary (JA, 
pp. 76-78). Further, since Seaboard has gone outside the record, 
it is only fair to call to the Court’s attention that in his written 
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Ill 


The briefs filed by the Government and Seaboard con- 
firm, what is clear from the Board’s order, that the exemp- 
tion rested entirely on the Board’s concern that “Sea- 
board’s existence is in jeopardy” (JA, p. 108). No such 
allegation was ever made by Seaboard, and the petitioners 
never had an opportunity to show that there was no cause 
for concern. 

In an effort to escape this deficiency, the Government 
(pp. 23-25) and Seaboard (pp. 15-17) argue at length 
that petitioners were, or should have been, fully informed 
that such a contention was before the Board. But their 
arguments are tenuous and unsubstantial. Pleadings are 
not “missing clue” puzzles; they are supposed to allege 
facts and advance argument in forthright intelligible 
fashion. This is particularly necessary in exemption pro- 


ceedings where, under the Board’s practice, opposing 
parties may have but one opportunity to express their 
opposition—an answer due 10 days after service of the 
application. 

Here, as the Government concedes (p. 24), 


“True, Seaboard did not allege, as the Board sub- 
sequently found, that its existence was in jeopardy”. 


aa ales rs rt et re tre 
testimony in the Seaboard certificate case (Docket No. 9252), hear- 
ing in which was concluded on August 22, 1958, the policy witness 
for the Post Office Department stated as follows: 
“In view of the abundance of capacity now operated in trans- 
Atlantic services, the willingness of the present U. S. air carriers 
to cooperate in fixing schedules to meet our needs, the com- 
petition these United States air carriers receive from foreign 
air carriers (most all of which is subsidized), the consequences 
of further division of revenue mail traffic among the certificated 
U. S. carriers, and the ultimate effect this could have on our 
costs and service, the Post Office Department does not believe 
the certification of Seaboard & Western Airlines is necessary.” 
(Ex. POD No. 5; emphasis added.) 
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It is equally “true” that a general allegation of need for 
additional revenues, and general reference to critical 
economical conditions in the industry—which is as far as 
Seaboard ever went—do not give notice that the Board 
might base an exemption on a finding “that Seaboard’s 
existence is in jeopardy” (JA, p. 108). 

It is significant that Seaboard has yet to assert that its 
continued existence was in jeopardy. Even the lengthy 
papers which it filed with this Court, in connection with 
the petitions for stay, asserted no more than that Sea- 
board faced “a difficult and burdensome cash situation”.* 


IV 


The Board’s key “finding”, that Seaboard’s existence 
was in jeopardy, was factually as well as legally errone- 
ous. This is sufficiently shown in our principal brief 
(p. 7). However, since the Government and Seaboard go 
beyond the record which was before the Board in their 
effort to sustain the Board’s “finding” (see, for example, 
Government brief, pp. 6, 25-26, 34; Seaboard brief, pp. 3, 
4, 15-16), we think it only fair to bring to the Court’s 
attention certain additional relevant data: 


1. Seaboard’s operations turned profitable in May, the 
month the exemption was granted. Operating profit in 
May was $195,000, and in June $367,000.°* Financial data 
for July are not yet available, but traffic data indicate that 
profit increased over June. 


2. At the hearing on Seaboard’s certificate application, 
its Comptroller reaffirmed (on August 14, 1958) that Sea- 
board “still” expects to complete 1958 on a profitable 
basis (Hearing, Docket No. 9252, Tr. 57). 


* Answer of Seaboard to Petitions for Stay, ad fe» ae 
** Seaboard’s U. S. mail revenues were $2, in May and 
$40,000 in June. 
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3. Seaboard predicted, in the Certificate case, that 
even without any mail revenue, it expects to realize an 
operating profit of from $3,000,000 to $5,000,000 for the 
12 months commencing July 1, 1958 (Docket No. 9252, 
Ex. SBW 5, 5A). 


Vv 


It is suggested that petitioner should have called the 
Board’s errors to its attention, by petition for recon- 
sideration (Government brief, pp. 24-5; Seaboard brief, 
p. 17). There is no such requirement. Section 10 (c) of 
the Administrative Procedure Act (5 USC 1009) provides 
that, “except as otherwise expressly required by statute”, 
agency action shall be final for judicial review “whether 
or not there has been presented or determined any appli- 
cation for * * * any form of reconsideration * * *”* 


Respectfully submitted, 


Henry J. FRIENDLY, 
Rosert G. Barnagp, 
Attorneys for Petitioner, 
Southern Building, 
Washington 5, D. C. 


Of Counsel: 
Exrav Scxort, 
Pan American World Airways, Inc., 
135 East 42nd Street, 
New York 17, N. Y. 


* Albertson v. Federal Communications Commission, 100 U. S. 
App. DC 103, 243 F. 2d 209 (1957), cited by the Government 
(p. Ege was a case in which the statute “otherwise expressly 
required”. 
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United States Court of Appeals 


FOR THE Disteicr or Cotumsm Crecorr. 


Pan Amentcan Worip Airways, Inc., 
Petitioner, 


8. No. 14,497 


Crvm Arronavtics Boarp, 
Respondent. 


Petition of Pan American World Airways, Inc. for 
Review of Order of the Civil Aeronautics Board, 


Serial No, E-12519. 


To rHe HonogaBLe JUDGES oF THE Unrrep Srates Court 
or APPEALS FOR THE Disraict or CotumsBima CIRCUIT: 


Your petitioner, Pan American World Airways, Inc. 
(hereinafter referred to as ‘‘Pan American’’), respectfully 
petitions for review of Order Serial No. E-12519 of the 
Civil Aeronautics Board (hereinafter referred to as the 
‘‘Board’’) in the matter of the application of Seaboard & 
Western Airlines, Inc. for an exemption order pursuant 
to Section 416(b) of the Civil Aeronautics Act of 1938, as 
amended, Docket No. 9264, entered May 16, 1958. A copy 
of this order, including the dissent by the Vice Chairman of 
the Board, is attached as Appendix A. 


1. Pan American is a corporation organized and exist- 
ing under the laws of the State of New York, with its prin- 
cipal office at 135 East 42nd Street, New York 17, New York. 
Its principal business is that of an air carrier engaged in 
performing transportation by air of persons, property and 
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Petition of Pan American World Airways, Inc. for 
Review of Order of the Civil Aeronautics Board, 
Serial No. E-12519. 


mail under certificates of public convenience and necessity 
issued by the Board pursuant to the provisions of Section 
401 of the Civil Aeronautics Act of 1938, 49 U.S. C., Section 
481 (hereinafter referred to as the ‘‘Act’’), including such 
transportation between the United States and Hurope. 
Such transatlantic operations are conducted by one of the 
principal operation divisions of Pan American, called the 
‘¢ Atlantic Division.’’ 


Tre Srarore INVOLVED aND THE OnvEE SovucutT 
TO BE REVIEWED. 


2. The order sought to be reviewed granted a petition 
of Seaboard & Western Airlines, Inc. (hereinafter referred 
to as ‘‘Seaboard’’) for an exemption from the provisions of 
Section 401 of the Act, as would otherwise prohibit Sea- 
board from engaging in the transportation of United States 
mail and foreign transit mail* by air between New York 
City, N. Y., Philadelphia, Pa., and Baltimore, Md., on the 
one hand, and various cities in Europe on the other. This 
order purported to be issued under authority of Section 
416(b) of the Act, which permits the Board to 


‘‘exempt from the requirements of this title or any 
provision thereof, or any rule, regulation, term, con- 
dition, or limitation prescribed thereunder, any air 
carrier or class of air carriers, if it finds that the 
enforcement of this title or such provision, or such 
rule, regulation, term, condition, or limitation is or 
would be an undue burden on such air carrier or 
class of air carriers by reason of the limited extent 
of, or unusual circumstances affecting, the operations 


* The right to carry foreign transit mail is of minor importance 
relative to the right to carry U. S. mail, and is inherent in such right. 
For convenience, we will hereinafter refer to both as “U. S. Mail”. 
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Petition of Pan American World Airways, Inc. for 
Review of Order of the Civil Aeronautics Board, 
Serial No. E-12519. 


of such air carrier or class of air carriers and is not 
in the public interest.’’ 


3. Seaboard is an air carrier authorized by a temporary 
certificate of public convenience and necessity to engage 
in foreign air transportation with respect to property 
between the points set forth in paragraph 2 above. Said 
certificate was approved by the President of the United 
States on June 16, 1955, to continue in effect for a period 
of five years* (CAB Order No. E-9311). Seaboard had not 
applied for authorization to carry United States mail and, 
as the Board has specifically determined, authorization to 
carry property does not include authorization to carry U.S. 
mail (Order No. E-8768, November 18, 1954). 


4, In recommending to the President, by a divided vote, 


that Seaboard be granted a certificate to engage in foreign 
air transportation with respect to property, the Board 
noted the possibility that 


‘*scheduled all-cargo service by an independent 
carrier may not prove to be economically feasible. 
This, however, is something that can be determined 
only by actual experience. Since the service will not 
be subsidized, it becomes a matter for the new carrier 
and its shareholders to determine whether as a 
matter of business judgment it desires to venture 
its capital in this enterprise. All of the applicants 
are fully aware of the attendant risks, and all are 
actively seeking the opportunity to prove the eco- 
nomic feasibility of this venture’’ (Order No. E-9311, 
p. 14). 


* ’g application had previously been denied (Order No. 
E-6416, approved the President on May 10, 1952). 
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Petition of Pan American World Airways, Inc. for 
Review of Order of the Civil Aeronautics Board, 
Serial No. E-12519. 


The intervenors in that certificate proceeding, including 
your petitioner, had contended that scheduled all-cargo 
service by an independent carrier would not prove to be 
economically feasible, and by the above-quoted language 
the Board made clear that Seaboard, the successful appli- 
cant, which predicted profitable all-cargo service, accepted 
such a certificate, not including the right to carry United 
States mail, at its own risk. 


5. On February 7, 1958, Seaboard filed with the Board 
an application (assigned Docket No. 9252) for amendment 
of its certificate to authorize the carriage of the U. S. mail 
on a non-subsidy, service rate basis. This was the first 
application ever filed by Seaboard for authority to carry 
mail. At the same time, Seaboard moved the Board for 
expeditious hearing on said application. 


6. Subsequently, by application dated February 13, 
1958, assigned Docket No. 9264, Seaboard applied for an 
exemption order which would authorize it to carry U. S. 
mail pending action by the Board on its certificate appli- 
cation. Its principal contention in support of its applica- 
tion was that it was a foregone conclusion that, under 
Board policy, the Board would ultimately grant its appli- 
cation for an amendment of its certificate, and that the 
necessity to await such action constituted an undue burden 
on Seaboard and was not in the public interest. Pan Ameri- 
can filed an answer in opposition to Seaboard’s application 
for an exemption order, as did Trans World Airlines, Inc. 
(hereinafter referred to as ‘‘TWA’’), another air carrier 
authorized by certificate of public convenience and necessity 
to engage in the performance of transportation by air of 
persons, property and mail, between the United States and 
various points in Europe, and by these answers they showed 
that Seaboard was in error in its contention as to Board 
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Petition of Pan American World Airways, Inc. for 
Review of Order of the Civil Aeronautics Board, 
Serial No. E-12519. 


policy and that in any event there was no legal or factual 
basis for the granting of an exemption. Various other 
documents were filed by the parties from time to time,® 
culminating in the order of the Board, review of which is 
requested herein. 


7. By said order, the Board granted Seaboard’s motion 
for expedited hearing on its application in Docket No. 9252 
for amendment of its certificate to authorize carriage of 
U. S. mail, and granted its application in Docket No. 9264 
for an exemption order authorizing carriage of U. S. mail 
pending final disposition by the Board of Seaboard’s appli- 
cation for amendment of its certificate. The Vice Chairman 
of the Board dissented on the ground that the exemption 
was not in the public interest and was of doubtful legality. 
The Board’s exemption order was not submitted to or 


approved by the President of the United States. 


8. The principal and virtually the sole basis for the 
Board’s order granting the exemption application was its 
finding that Seaboard was in a critical financial condition, 
that its very existence was in jeopardy because of recent 
and current operating losses, and that mail revenue ‘‘will 
be of material assistance to the carrier in improving its 
working capital position and in supporting its cargo oper- 
ations’’.** Seaboard itself never contended, at least in any 
public document, that it was in such a serious financial con- 
dition, and just one week before the Board entered its 
exemption order, Seaboard contracted to purchase stock 
in a foreign airline for $1,400,000 to be paid (on call of the 


* Not all of these appear to have been considered by the Board. 


** The Board also made casual reference to the possibility 
postal service might be improved, but the Post Office Department did 
not support Seaboard’s application. See letter dated March 6, 1958, 
attached hereto as Ap’ B. 
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seller) on or before November 30, 1958.* Although the 
Board found that U. S. mail revenue made possible by the 
exemption would be of material assistance to Seaboard, it 
went on to make the palpably contradictory finding that the 
loss of any mail revenue Seaboard might obtain as a result 
of the exemption would have ‘‘no substantial adverse 
effect’? upon Pan American and TWA. Also, although the 
Board referred to financial reports filed with it by all air 
carriers to support its finding with respect to Seaboard’s 
financial condition, the Board ignored the even more serious 
financial condition of Pan American and TWA, also shown 
by reports to the Board and to which both carriers had 
referred. Whereas the Board was concerned with Sea- 
board’s operating loss of $2,900,000 from October 1, 1957 
through February 28, 1958, it made no reference to the much 
greater losses of Pan American and TWA during that same 
period,** all as shown by reports filed with the Board and 
specifically called to the Board’s attention by Pan Ameri- 
can. During the twelve months ended March 31, 1958, Pan 
American and TWA received $12,991,000 as compensation 
for the carriage of U. S. mail between the United States 
and transatlantic areas, and the exemption granted to Sea- 
board enables it to compete for virtually all such mail. 
Although the Board also found that the exemption would 
not ‘‘burden the Federal Treasury’’, such finding ignores 
the facts that Pan American has pending before the Board 
a proceeding for the fixing of subsidy, and that diversion 


* Seaboard’s application to the Board for Disclaimer of Jurisdiction 
or Approval of such purchase was submitted to the Board on May 14, 
1958 (Docket No. 9555). 


** Pan American’s Atlantic Division sustained an o ting loss of 
ee 000 and TWA’s International Division a loss of $5,382, coat during 

e period October 1957 through February, 1958. In March they sus- 
fads additional losses of $873,000 and $1,099,000, respectively. For 
total system operations of both companies, the operating losses for the 
six month period ended March 1958 were $10,060,000 and $18,416,000, 
respectively. Neither company currently receives any idy. 
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Petition of Pan American World Airways, Inc. for 
Review of Order of the Civil Aeronautics Board, 
Serial No. E-12519. 


of any U.S. mail revenue from Pan American will increase 
its need for subsidy by an equivalent amount. 


9. Pan American seeks review of Board Order No. 
E-12519 only insofar as said order authorized Seaboard to 
earry U. S. mail by exemption, pending final disposition 
of Seaboard’s application for amendment of its certificate 
of public convenience and necessity. 


JURISDICTION. 


10. Jurisdiction of this Court is invoked under Sec- 
tion 1006 of the Civil Aeronautics Act, 49 U.S. C., Section 
646, and Section 10 of the Administrative Procedure Act, 
5 U.S. C., Section 1009. 


Grounps on Wuicn Review Is Soucur. 


11. Petitioner prays for review of the aforesaid order 
of the Board on the grounds that said order is arbitrary, 
capricious, an abuse of discretion, and otherwise not in 
accordance with law; that it is contrary to petitioner’s con- 
stitutional rights; that it is in excess of the Board’s statu- 
tory authority and short of petitioner’s statutory rights ; 
that it is made without observance of the procedure required 
by law, and unsupported by substantial evidence; and that 
it is in violation of Section 5 of the Administrative Proce- 
dure Act, 5 U.S. C., Section 1004, Sections 401, 416 and 801 
of the Civil Aeronautics Act, 49 U. S. C. Sections 481, 496 
and 601, and the Fifth Amendment of the Constitution. 
Without limitation of the foregoing, petitioner alleges that 
the Board erred in the following respects, among others: 


A. The exemption authorization granted Seaboard by 
the order sought to be reviewed is in effect a temporary 
amendment of Seaboard’s certificate of precisely the same 
sort for which Seaboard has applied in Docket No. 9259. 
There was no legal or factual justification for the Board 
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to proceed under Section 416(b) of the Act relating to 
exemption, on a matter which should initially be heard by 
the Board under Section 401, and which must be submitted 
to the President under Section 801. 


B. The Board’s findings are legally and factually inade- 
quate to support issuance of an exemption under Section 
416(b) of the Act. Under the scheme of the Act, it is not 
an undue burden on an applicant for authority to be required 
to prosecute and await the outcome of a certificate proceed- 
ing. The exemption authority granted by the Board, far 
from being limited in extent, gave Seaboard access to a 
whole new class of traffic and revenue, equivalent to almost 
$13,000,000 a year, which greatly exceeds Seaboard’s total 
gross revenues from the carriage of property under its 
certificate. That Seaboard has sustained losses and may 
be in serious financial condition—something which it never 
alleged—is not an unusual situation, both because it was 
recognized as a risk which must be borne by Seaboard, 
and because the entire air transportation industry, includ- 
ing Pan American, is going through a critical financial 
period. The Board’s finding as to the public interest con- 
sists of bare and empty words, which ignore the adverse 
effect of the exemption on far more important aspects of 
the public interest. 


©. To the extent that the Board purported to make 
findings prerequisite to the granting of an exemption under 
Section 416(b) of the Act, such findings were unsupported, 
contrary to known facts, and otherwise arbitrary, capricious 
and an abuse of discretion. 


Prayer FOR RELIEF. 


WHEREFORE, petitioner respectfully prays: 


1. That a copy of this petition be served on the Civil 
Aeronautics Board and that a transcript of the record upon 
which the said Order Serial No. E-12519 was entered be 
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Review of Order of the Civil Aeronautics Board, 
Serial No. E-12519. 


certified and filed by the Board in this Court, in accord- 
ance with the Civil Aeronautics Act; 

2. That this Court review the said order; 

3. That upon review this Court set aside the said order; 

4. That petitioner have such other, further and dif- 
ferent relief as to this Court may seem just and proper. 


Respectfully submitted, 


Henry J. Frrenpiy 


Roszert C. BakNagp 


Cieazy, Gorriies, Frrenpiy & Bax, 
Southern Building, 
Washington 5, D. C., 

Attorneys for Petitioner. 


E.rav Scuorr 


Pan American World Airways, Inc., 
135 East 42nd Street, 
New York 17, New York, 

Of Counsel. 


May 28, 1958. 


Nore: Appendia A to the petition is C.A.B. Order No. 
E-12519, reproduced, infra, at p. 105. 


Appendix B to the petition is the Post Office Department 
letter of March 6, 1958, reproduced, infra, at p. 76. 
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UNITED STATES COURT OF APPEALS 


For THe Disraict or CoLumMB4. 


Trans Wortp Aries, Inc., 
Petitioner, 


against 


Crvm Axrronavrics Boagp, 
Respondent. 


Petition of Trans World Airlines, Inc. for Review 
of Order of the Civil Aeronautics Board. 


To THE HonoRaBLE THE JUDGES OF THE Unrrep States Court 
oF APPEALS FOR THE District or CoLUMBIA: 


Petitioner, Trans World Airlines, Inc. (TWA), respect- 
fully shows: 


1. Petitioner is and at all times hereinafter mentioned 
was a corporation duly organized and existing under the 
laws of the State of Delaware. 


2. Petitioner is an air carrier engaged in the transpor- 
tation of persons, property and mail by aircraft between 
various points in the United States and between the United 
States and points in Europe, Africa and Asia, pursuant to 
certificates of public convenience and necessity issued to it 
under the Civil Aeronautics Act, 52 Stat. 977, as amended, 
49 U.S. C. §401 (hereinafter called the ‘‘Act?’). 


3. Petitioner seeks review of Order No. E-12519 of the 
Civil Aeronautics Board (hereinafter called the ‘‘Board’’) 
adopted by the Board on May 16, 1958, to the extent that it 
purports to grant an ‘‘exemption’’ to Seaboard & Western 
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Petition of Trans World Airlines, Inc. for Review 
of Order of the Civil Aeronautics Board. 


Airlines, Inc. (hereinafter called ‘‘Seaboard’’) in Docket 
No. 9264, entitled ‘‘In the matter of the application of 
Seaboard & Western Airlines, Inc. for an exemption order 
pursuant to Section 416(b) of the Civil Aeronautics Act of 
1938, as amended.’? The exemption authorizes Seaboard 
to carry the mail without any certificate of convenience and 
necessity authorizing such transportation and while a pro- 
ceeding to obtain such authority is pending before the 
Board in Docket No. 9252. 


NATURE OF THE PROCEEDINGS aS TO WHICH 
Review Is Soveut. 


4. On or about May 19, 1954, the Board granted Sea- 
board, subject to Presidential approval, a temporary cer- 
tificate of public convenience and necessity to ‘‘engage in 


foreign air transportation with respect to property”? only, 
and not including the transportation of mail. The President 
did not approve the grant of the Certificate until June 16, 
1955. A copy of said Temporary Certificate is annexed 
hereto as Exhibit A and made a part hereof. 


5. By application dated February 7, 1958 in Docket No. 
9252 Seaboard requested an amendment to its Certificate so 
as to authorize it to carry United States and foreign transit 
mail. On the same date Seaboard filed in Docket No. 9252 
a motion requesting that its application for the amendment 
be given expeditious treatment and be heard in advance of 
other matters pending before the Board. Order No. B-12519 
also grants this motion for expedited action, but no review 
is sought of this portion of the Order. 


6. By application dated February 13, 1958 in Docket 
No. 9264 Seaboard requested exemption from Section 401 
of the Civil Aeronautics Act so as to authorize it to carry 
United States and foreign transit mail without any certif- 
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icate. On or about March 1, 1958, TWA filed an answer 
in opposition to this exemption application, and requested. 
a hearing. 


7. On May 5, 1958 Seaboard made a motion in Docket 
No. 9264 for ‘‘expeditious action’’ on its exemption appli- 
cation. On May 14, 1958 TWA advised the Board of its 
opposition to this motion. 


8. On May 16, 1958 the Board issued Order No. E-12519, 
here sought to be reviewed and set aside. Said Order 
provides that ‘‘Seaboard be and is hereby temporarily 
exempted from the enforcement of Section 401 of the Act 
insofar as Seaboard would otherwise be prevented from 
carrying United States and foreign transit mail on a 
nonsubsidy service rate basis.”’ 


9. No testimony was taken or hearings held in con- 
nection with Seaboard’s application for an exemption in 
Docket No. 9264 or for an amendment to its Temporary 
Certificate in Docket No. 9252. 


Facrs Uron Wuice Venus 1s Basen. 


10. This petition is filed pursuant to Section 1006 of 
the Act, 49 U. S. C. §646, and Section 10 of the Adminis- 
trative Procedure Act, 60 Stat. 237, 248, 5 U. S. C. 
§§1001, 1009. 


11. Section 1006 of the Act provides, among other 
things, that any order issued by the Board shall be subject 
to review by the United States Court of Appeals for the 
District of Columbia on petition filed within sixty days 
after the entry of such order by any person disclosing a 
substantial interest therein. Section 10 of the Adminis- 
trative Procedure Act reaffirms the method and manner 
of review provided for in the Civil Aeronautics Act. 


12. Petitioner is directly affected by the Board’s order 
in question and has a substantial interest therein. TWA 
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holds certificates of public convenience and necessity 
authorizing it to engage in air transportation of persons, 
property and mail on Routes 2 and FAM-27. Under the 
latter certificate it carries United States and foreign transit 
mail between the United States and Shannon, London, 
Paris, Frankfurt, Geneva and Zurich, all of which are 
served by Seaboard’s all-cargo services. In the twelve 
months ended September 30, 1957, TWA/’s transatlantic 
operations achieved an operating profit of less than 
$500,000. Its United States mail revenues for the same 
period were $5,227,000. Mail to and from the points served 
by Seaboard accounted for 68% of the United States mail 
ton miles carried by TWA in 1956, the last full year for 
which complete figures are available, and TWA believes 
that there has been no substantial change in this proportion. 
Under these circumstances, the exemption order necessarily 
means diversion of an important part of TWA’s United 
States mail revenues to Seaboard, and the loss from such 
diversion could never be recovered by TWA. 


Txe Grounps on Wace Rewer 1s Sovucur. 


13. Section 401 of the Act provides, among other things, 
that no air carrier shall engage in any air transportation 
unless there is in force a certificate of public convenience 
and necessity authorizing it to engage in such transporta- 
tion and that each such certificate shall specify the service 
to be rendered by such air carrier. Section 801 of the Act 
provides: 


‘*The issuance, denial, transfer, amendment, can- 
cellation, suspension, or revocation of, and the terms, 
conditions, and limitations contained in, any certifi- 
cate authorizing an air carrier to engage in over- 
seas or foreign air transportation, or air transpor- 
tation between places in the same Territory or pos- 
session, or any permit issuable to any foreign air 
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carrier under section 402, shall be subject to the 
approval of the President. Copies of all applications 
in respect of such certificates and permits shall be 
transmitted to the President by the Authority 
[Board] before hearing thereon, and all decisions 
thereon by the Authority [Board] shall be submitted 
to the President before publication thereof. This 
section shall not apply to the issuance or denial of 
any certificate issuable under section 401(e) or any 
permit issuable under section 402(¢) or to the orig- 
inal terms, conditions, or limitations of any such 
certificate or permit.’’ 


14. Seaboard’s temporary Certificate of public con- 
venience and necessity as approved by the President pur- 
suant to Section 801 of the Act, on June 16, 1955, limits 
Seaboard’s authority to the transportation of property, not 


including United States and foreign transit mail. The 
Board is without power to authorize Seaboard to engage 
in overseas or foreign transportation of such mail without 
prior approval of the President pursuant to Section 801 
of the Act. 


15. The Board is without power to authorize Seaboard 
to engage in transportation of United States and foreign 
transit mail unless and until a certificate of public con- 
venience and necessity is issued to Seaboard pursuant to 
Section 401 of the Act. 


16. In any event, issuance of the exemption order was 
unwarranted by Section 416(b) of the Act under the facts 
existing here: 


(a) The findings do not support the conclusions that 
the enforcement of the requirement of certification under 
Section 401 of the Act would be an ‘‘undue burden’’ on 
Seaboard ‘‘by reason of the limited extent of, or unusual 
circumstances affecting, the operations of?’ Seaboard and 
is ‘‘not in the public interest.”? 
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(b) There is no rational or lawful basis for findings 
to support a conclusion of such ‘‘undue burden” or such 
“‘public interest’? which are statutory prerequisites to the 
granting of exemptions under said Section 416(b). 


17. The Board’s Order was made without observation 
of the procedures required by law, in that, among other 
things, the Order was entered without a hearing as required 
by the Civil Aeronautics Act, the Administrative Procedure 
Act, and the Constitution of the United States. 


WneneForE, petitioner respectfully prays that this 
Court review the said Order of the Board, and upon such 
review set aside the Order and order further proceedings 
by the Board in conformity with the decision of this Conrt, 
and that petitioner have such other, further and different 
relief as to the Court may seem just and proper. 


Dated: May 29, 1958, 


Trans Wortp Arurezs, Inc., 
Petitioner. 


By Georcz A. Spares, 
25 Broadway, 
New York 4, N. Y., 


Wuium Caverty, 
206 Tower Building, 
14th and K Streets, N. W., 
Washington 5, D. C., 


Attorneys for Petitioner. 


CHaDBouRNE, Parke, Wurreswe & Wotrr, 
25 Broadway, 
New York 4, N. Y., 
of Counsel. 
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Exhibit A, Annexed to Petition of Trans World 
Airlines, Inc. 


Issued pursuant to 
Order No. E-9311 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
Wasurincton, D. C. 


Temporary Certificate of Public Convenience 
and Necessity. 


Seasoarp & Western Aruines, Inc. 


is hereby authorized, subject to the provisions hereinafter 
set forth, the provisions of Title IV of the Civil Aeronautics 
Act of 1938, as amended, and the orders, rules and regula- 
tions issued thereunder, to engage in foreign air transpor- 
tation with respect to property, as follows: 


Between the co-terminal points New York, New 
York; Philadelphia, Pennsylvania; and Baltimore, 
Maryland; intermediate points in Newfoundland, 
Canada; and Ireland; and (a) beyond Ireland, inter- 
mediate points in the United Kingdom; The Nether- 
lands; Belgium; and Western Germany, and a 
terminal point in Western Germany; and (b) beyond 
Ireland, intermediate points in France and Switzer- 
land, and a terminal point in Switzerland, 


to be known as Route No. 119. 

The approved service plan designating the specific points 
to be served by the holder within each area described above 
shall be determined in accordance with such procedure as 
may from time to time be prescribed by the Board. 





17 


Exhibit A, Annexed to Petition of Trans World 
Airlines, Inc. 


The service herein authorized is subject to the following 
terms, conditions and limitations; 


(1) Notwithstanding any other provisions of this 
certificate, the holder shall at all times conduct its 
operations in accordance with all treaties and agree- 
ments between the United States and other countries, 
and the exercise of the privileges granted by this 
certificate shall be subject to compliance with such 
treaties and agreements and to any orders of the 
Board issued pursuant thereto, or for the purpose 
of requiring compliance with, such treaties and 
agreements. 


(2) The holder shall render service to and from 
each of the points in the approved service plan as 
fixed from time to time and to and from each of the 
points named specifically herein, except as tempo- 
rary suspensions of service may be authorized by 
the Board; and shall not render service to any point 
not included in the approved service plan as fixed 
from time to time or not included among the points 
named specifically herein. The holder may begin or 
terminate, or begin and terminate, trips at points 
short of terminal points. 


(3) Upon compliance with such procedure as 
may be prescribed by the Board, the holder may 
regularly serve a point authorized to be served pur- 
suant to the approved service plan as fixed from time 
to time, through any airport convenient thereto, and 
may render scheduled nonstop service omitting one 
or more of the intermediate points authorized to be 
served pursuant to the approved service plan as 
fixed from time to time. 


(4) The exercise of the authority granted herein 
shall be subject to there being first obtained from 
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Exhibit A, Annezed to Petition of Trans World 
Airlines, Inc. 


the appropriate foreign government such operating 
rights as may be necessary. 


The exercise of the privileges granted by this certificate 
shall be subject to such other reasonable terms, conditions 
and limitations required by the public interest as may from 
time to time be prescribed by the Board. 

This certificate shall be effective sixty days after the 
date of its approval by the President of the United States, 
and shall continue in effect for a period of five years: Pro- 
vided, however, That prior to the date on which the certifi- 
cate would otherwise become effective the Board, either 
on its own initiative or upon the timely filing of a petition 
or petitions seeking reconsideration of the Board’s order 
of May 19, 1954 (Order No. E-9311), insofar as such order 
authorizes the issuance of this certificate, may by order or 
orders extend such effective date from time to time. 


In Wrirxess Wxene0r, the Civil Aeronautics Board has 
caused this certificate to be executed by its Chairman and 
the seal of the Board to be affixed hereto, attested by the 
Secretary of the Board, on the 19th day of May, 1954. 


/s/ CHan GuENEY 
Cuan GURNEY 
Chairman 
(Sea) 
ATTEST : 
/s/ M. C. Mutziican 
Secretary 

Tre Wuire House 
APPROVED: 


/s/ Dwicur D. ErsenHower 


June 16, 1955 
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IN THE 
UNITED STATES COURT OF APPEALS 
For tae Disraicr or Cotumsmu Crecorr. 


Pan American Wortp Armways, Inc., 
Petitioner, 


vs. No. 14,497 


Civ. AzRoNavTiIcs Boarp, 
Respondent. 


Motion for Leave to Intervene—Seaboard. 


To tHe Honorasre Jupees or tHe Uniren States Courr or 
APPEALS FOR THE District or Cotumsra Orecurr: 


Seaboard & Western Airlines, Inc., hereinafter referred 
to as ‘‘Seaboard’’, moves this Court, pursuant to Rule 
38 (f) of the General Rules of the United States Court of 
Appeals, for leave to intervene and become a party to the 
above entitled proceeding. In support thereof, Seaboard 
alleges the following: 


(1) Seaboard is a Delaware Corporation and an air car- 
rier holding a certificate of public convenience and necessity 
under Section 401 of the Civil Aeronautics Act of 1938, as 
amended, authorized to and engaging in the air transporta- 
tion of property between New York and points in Europe. 


(2) Pan American World Airways, Inc., hereinafter 
referred to as ‘‘Pan American’’, is a Delaware Corporation 
and an air carrier holding a certificate of public convenience 
and necessity under Section 401 of the Civil Aeronautics 
Act of 1938, as amended, authorized to and engaging in the 
air transportation of passengers, property and mail 
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between, inter alia, New York and points in Europe served 
by Seaboard. 


(3) By its application filed 7 February 1958 with the Civil 
Aeronautics Board, Seaboard requested amendment of its 
certificate to authorize it to carry mail, and on 13 February 
1958, applied for temporary authority, by way of exemption, 
from Section 401 of the Act, to carry mail pending Board 
action on its application for amendment of its certificate. 


(4) By its Order No. E-12519 dated 16 May 1958, and 
effective on that date, the Board granted Seaboard’s interim 
mail exemption application, thereby authorizing Seaboard 
to carry United States mail pending final Board action on 
Seaboard’s certificate amendment application, between New 
York and the European points referred to above. 


(5) Both Pan American and Seaboard are entitled to be 
paid by the Post Office Department for any mail transported 


by them. 

(6) Pan American has petitioned this Court to review 
the aforesaid order of the Civil Aeronautics Board and to 
set the same aside. 


(7) Seaboard has a substantial property and financial 
interest in the subject matter of this proceeding. This 
interest will be effected by orders entered in this proceeding 
and Seaboard will not be adequately represented by any 


other party. 
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Wuezerorz, Seaboard prays that it be permitted to 
intervene and to become a party to this proceeding. 


Respectfully submitted, 


Harpy K. Mactay, 
Water D, Hansen, 
1317 F Street, N. W., 
Suite 408, 
Washington 4, D. C., 
Attorneys for Seaboard & 
Western Airlines, Inc. 


Doveias M. Amann, Esq., 
25 Broad Street, 
New York 4, New York, 
General Counsel Seaboard & 
Western Airlines, Inc. 


2 June 1958 


Nore: A Motion for Leave to Intervene, identical in 
substance, was filed on June 9, 1958 by Seaboard & Western 
Airlines, Inc. in Trans World Airlines, Inc. v. Civil Aero- 
nautics Board, No. 14506, and was granted by the same 
Order of this Court that consolidated the two proceedings. 
Said order is reproduced immediately below. 
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UNITED STATES COURT OF APPEALS 


For tHe District or CotumsBia Crecult. 


April Term, 1958 


No. 14,497 


Pan Amegican Worip Arways, INc., 
Petitioner, 
v. 


Crvm Arronavtics Boarp, 
Respondent. 


No. 14,506 


Trans Wortp Armuiess, Inc., 
Petitioner, 
v. 


Crvm Arronavrics Boazp, 
Respondent. 


Before: 


Bazeton, Dananer, and Burcer, 
Circuit Judges, in Chambers. 


Order Granting Leave to Intervene and Consolidating 
Cases. 


Upon consideration of the motions of Seaboard and 
Western Airlines, Inc., for leave to intervene in the above 
cases, for leave to file an answer to the motions for stay 
and for leave to participate in the oral argument on the 
motions for stay, and it appearing that the answer to the 
motions for stay has been lodged with the Clerk, it is 


OxpERED by the Court that the aforesaid motions of Sea- 
board and Western Airlines be, and they are hereby, 





23 


Order Granting Leave to Intervene and 
Consolidating Cases. 


granted and that the Clerk be, and he is hereby, directed to 
file the answer to the motions for a stay. 


It is FurrHer Oxperep by the court, sua sponte, that the 
above cases be, and they are hereby, consolidated for pur- 
poses of a single joint appendix and for oral argument. 


Tated: June 13, 1958. 
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UNITED STATES COURT OF APPEALS 


For rae Disraict or CotumsBm Crecurr. 


April Term, 1958 


No. 14,497 


Pan American Wortp Airways, Inc., 
Petitioner, 
v. 


Crvm Axronavtics Boanp, 
Respondent, 


Szasoarp & Western Areuinzs, Inc., 
Intervenor. 


No. 14,506 


Trans Wortp Aretigs, Inc., 
Petitioner, 
v. 


Crvm Axrronavutics Boarp, 
Respondent, 


Seapoarp & Western Armies, Inc., 
Intervenor. 


Before: Bunezr, Circuit Judge. 
Prehearing Order. 


These cases came on for prehearing conference before 
me and counsel having orally stipulated that they are com- 
pletely familiar with the issues and are willing to proceed 
and brief the cases without a stipulation as to the issues 
and counsel for Trans World Airlines, Inc., having pro- 
posed a briefing schedule which will have these cases ready 
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Prehearing Order. 


for hearing in September 1958, and counsel for intervenor 
and respondent having agreed to that schedule, and as I 
am of the view that an early hearing is desirable, it is 


Oxpezep that the time for filing briefs in these cases be, 
and it is hereby, scheduled as follows: 


Petitioners’ briefs shall be filed by July 25, 1958; 


Respondent’s and intervenor’s briefs shall be filed by 
August 25, 1958; 


Reply briefs and the joint appendix shall be filed by 
September 8, 1958, 


In order to assist counsel in meeting this schedule a 
single copy of each brief may be filed in typewritten form 
on the date set, to be followed by printed brief as soon as 
possible. All briefs are to be personally served upon other 
counsel in these cases on the date briefs are filed. No 
extensions of time to file briefs or the joint appendix will 
be granted except upon extraordinary and unforeseeable 
cause shown. 


It is Forraer Oxprrep that these cases shall be sched- 
uled for hearing on September 10, 1958, or the first date 
thereafter on which the business of this court will permit 
argument on these cases. 


Dated: June 30, 1958 





26 


BEFORE THE 
CIVIL AERONAUTICS BOARD 
Wasxurreror, D. C. 


Ix THE Martrer or THE APPLICATION OF 
Seasoarp & WestTEeRN Areuines, Inc., 
for amendment of its certificate of 
public convenience and necessity un- 
der Section 401 of the Civil Aeronan- 
tics Act of 1938, as amended. 


Docket No. 9252. 


Application of Seaboard & Western Airlines, Inc., for 
Amendment of Certificate of Public Convenience 


and Necessity. 


Seaboard & Western Airlines, Inc., applicant herein, 
presents this application to amend its certificate of public 
convenience and necessity pursuant to Section 401 of the 
Civil Aeronautics Act of 1938, as amended. 


(1) Applicant is a corporation organized and existing 
under the laws of the State of Delaware, maintaining its 
principal place of business at 80 Broad Street, New York, 
4, New York. 


(2) Applicant is a citizen of the United States of 
America within the meaning of Section 1(13) of the Act, 
being a corporation created under the laws of the State of 
Delaware, all of its officers and directors being citizens of 
the United States and more than seventy-five percent of its 
voting interest being owned by persons who are citizens of 
the United States. 


(3) Applicant is an air carrier authorized by a certifi- 
cate of public convenience and necessity under Section 401 
of the Civil Aeronautics Act of 1938, as amended, to engage 
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Application of Seaboard & Western Airlines, Inc., for 
Amendment of Certificate of Public Convenience 
and Necessity. 


in foreign air transportation of property and of mail of 
countries other than the United States over Route 119 as 
follows: 


Between the co-terminal points New York, New 
York; Philadelphia, Pennsylvania; and Baltimore, 
Maryland; intermediate points in Newfoundland, 
Canada; and Ireland; and (a) beyond Ireland, inter- 
mediate points in The United Kingdom; The Nether- 
lands; Belgium; and Western Germany; and (b) 
beyond Ireland, intermediate points in France and 
Switzerland, and a terminal point in Switzerland. 


(4) Applicant applies for an amendment of its certifi- 
cate to include the carriage of United States and Foreign 
Transit mail on a non-subsidy, service-rate basis. 


(5) Service will be provided with suitable aircraft now 
owned or to be acquired by applicant. 


(6) A map showing the route over which Seaboard 
seeks authority to carry mail will be filed as an amendment 
to this application or prepared as an exhibit to be submitted 
as evidence at the hearing. 


Wuenrerorg, Seaboard & Western Airlines, Inc., respect- 
fully prays that the Civil Aeronautics Board will enter an 
appropriate order amending its aforementioned certificate 
in the manner described herein, and that the Board grant 
such other and further relief as to the Board may seem just 
and proper and as the public convenience and necessity may 
require. 


Respectfully submitted, 


Raymonp A. Norpen, President, 
Seaboard & Western Airlines, Inc. 
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Application of Seaboard & Western Airlines, Inc., for 
Amendment of Certificate of Public Convenience 
and Necessity. 


CERTIFICATE OF SERVICE 


I hereby certify that copies of the foregoing Application 
have this day been sent to Henry J. Friendly, Counsel for 
Pan American World Airways, Inc., 135 East 42nd Street, 
New York 17, New York; Chadbourne, Parke, Whiteside & 
Wolf, counsel for Trans World Airlines, Inc., and the 
Honorable Arthur Summerfield, Postmaster General of the 
United States, United States Post Office Department, Wash- 
ington 25, D. C. 


/8/ Mazy Jay Haves 
7 February 1958 


Note: The cover page and, except where necessary to show 
the date thereof, the certificate of service of all formal 
documents filed with the C. A. B., are omitted from this 
joint appendix. 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
Wasuinoron, D. C. 


In THE Matter or THE APPLICATION oF 
Sxeasoarp & Western Aruryes, Inc., 
for amendment of its certificate of 
public convenience and necessity un- 
der Section 401 of the Civil] Aeronan- 
tics Act of 1938, as amended. 


Docket No. 9252. 


Motion for Expeditious Action. 


Seaboard & Western Airlines, Inc., authorized by its 
certificate of public convenience and necessity to transport 
property and mail of all countries other than the United 
States, has filed in this matter, its application for an amend- 
ment which would authorize it, on a service-rate or non- 
subsidy basis, to transport ‘‘mail’? which, under the Civil 
Aeronautics Act of 1938, as amended, means United States 
and foreign transit mail. 

Seaboard respectfully requests that its application in 
this matter be given expeditious action and in support 
thereof states: 


Applicant is presently authorized by its certificate of 
public convenience and necessity and under the provisions 
of section 401 of the Civil Acrona 
amended, to tra 
all countries oth 
is authorized to 
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Motion for Expeditious Action. 


mail of foreign countries while in the custody of the United 
States Post Office Department, in transit from the United 
States to points beyond. 

Seaboard, in this proceeding, seeks authority, solely 
on a service-rate, non-subsidy or compensatory basis to 
transport such United States and foreign transit mail. 

Seaboard, not being authorized to transport passengers, 
operates all cargo aircraft designed specially for cargo 
operations; these aircraft being the most modern all-cargo 
aircraft in commercial service today and being the most 
suitable for military use in case of military need. Revenues 
from Seaboard’s certificated common carriage operation 
are derived solely from air freight. The status of the air 
freight industry and the services necessarily required for 
its proper development are currently such that load factors 
on Seaboard’s daily scheduled Super Constellation all- 
cargo flights cannot be continually maintained at satisfac- 
tory levels. Its daily cargo schedules thus have available 
substantial capacity which could be utilized were Seaboard 
authorized to carry United States and foreign transit mail. 
Viewed from the standpoint of improved service to the 
Post Office Department, it is pointed out that Seaboard’s 
daily scheduled Super Constellation flights leave New York 
at midnight for Europe and that these schedules would 
substantially improve mail deliveries to European points, 
while the resulting improved load factors and revenues to 
Seaboard would be of great benefit. Diversion of revenues 
from other United States Flag carriers would be relatively 
insignificant. So long as Seaboard lacks the requested mail 
authority, its all-cargo flights must continue to operate with 
substantial unused capacity to the detriment of both Sea- 
board and the Post Office Department. 

Seaboard’s certificate will expire in 1960 and conse- 
quently, there will be pending during 1960, a certificate 
renewal proceeding. It would be most helpful if there were 
available at that time, data and information based on actual 
operations by Seaboard in the transportation of United 
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States and foreign transit mail. The only way in which such 
information and data can be made available for use in 
that proceeding would be by expediting its certificate 
amendment application and by granting Seaboard the 
requested authority as soon as possible. 

The grant of Seaboard’s request would amount to noth- 
ing more than the logical extension of the policy of domestic 
all-cargo mail authority to the international field. The issue 
in this proceeding would appear to be quite simple, conse- 
quently, the proceeding would be one which could be com- 
pleted quickly and at a minimum cost in staff time and effort. 
No change in the route structure is requested—simply the 
authority to carry mail over its existing route on flights 
already being operated. Since no subsidy is requested, and 
since Seaboard already has authority to carry mail of all 
countries other than the United States, it would appear that 
there would be little chance of the proceeding becoming com- 
plicated or long drawn out. It would appear further, that 
decision could be reached on the basis of a minimum of evi- 
dence and almost solely on the basis of policy or public inter- 
est considerations. 

Although there is no regulation requiring it, Seaboard, 
in order to facilitate expeditious handling of its certificate 
application, has served Pan American World Airways, Inc., 
Trans World Airlines, Inc., and the Postmaster General of 
the United States, with copies of the certificate application 
as well as with copies of the motion to expedite. Since action 
on a certificate application can only be taken after hearing, 
the only question now before the Board for decision, is 
whether to grant Seaboard’s motion to expedite. It is 
pointed out that this question is one of internal Board pro- 
cedure having to do with the handling of its docket of formal 
proceedings and the order in which it chooses to hear and 
decide pending matters. It is highly doubtful whether any 
private party save under most extraordinary circumstances, 
could have such an interest in the Board’s handling of its 
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own docket as would support its opposition to a request for 
expeditious handling. 


WHuenrerore, it is respectfully requested that the Board 
direct that procedural steps in this matter be expedited in 
order to enable the Board to reach a final decision herein as 
quickly as is reasonably possible. 


Respectfully submitted, 


Harpy K. Macuay 
Watrez D. Hansen 
Attorneys for Seaboard & Western 
Airlines, Inc. 


7 February 1958 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 


Wasuineton, D. C. 


in tHE Marrer or THE APPLICATION OF 
Seasoarp & Wesrern Aruives, Inc., 
for amendment of its certificate of 
public convenience and necessity un- 
der Section 401 of the Civil Aeronau- 
tics Act of 1938, as amended. 


Docket No. 9252. 


Answer of Pan American World Airways, Inc. in 
Opposition to Motion of Seaboard & Western 
Airlines, Inc. for Expeditious Action. 


On February 7, 1958, Seaboard & Western filed an appli- 


cation for amendment of its certificate of public convenience 
and necessity which would grant authority to carry United 
States mail. At the same time Seaboard & Western filed 
a motion for expeditious action on said application. 

Pan American opposes the granting of said motion on 
the grounds hereinafter set forth: 


1. The granting of a motion for expeditious hearing 
constitutes extraordinary relief provided only in rare and 
pressing situations. The reason for this was well stated 
just one month ago: 


‘‘The ordering of our docket is a particularly 
sensitive problem today, more so than at any time 
in the past, due to the rapid increase of our busi- 
ness and the host of critical route, rate and safety 
matters that demand our time and attention and that 
of our limited staff. To carve exceptions out of 
the normal docket order for any interest that can- 
not establish a highly critical urgency promises to 
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Answer of Pan American World Atrways, Inc. in 
Opposition to Motion of Seaboard & Western 
Airlines, Inc. for Expeditious Action. 


create chaos in the future handling of the Board’s 
business.’’ 


Since Board action on procedural matters is usually unani- 
mous, the unusualness of expedited out-of-order hearing is 
emphasized by the fact that the foregoing statement was 
made in an opinion in which two Members dissented from a 
Board order directing expeditious hearing of applications 
for New York-San Francisco non-stop service (Order No. 
E-12103). Yet even in that case, the granting of the motion 
followed its initial denial (Order No. E-11493), and a special 
study by the Board’s staff ‘‘as to the public need for an 
early hearing’’. 


2. Seaboard & Western has made no allegation which 
even suggests that there may be any urgency to its applica- 


tion, and it is clear that there is no urgency. 


(a) Seaboard & Western alleges that it has substantial 
unused capacity. So does Pan American and every other 
carrier. Any revenue gain to Seaboard & Western from the 
carriage of United States mail would obviously mean 
equivalent loss of revenue for Pan American and TWA. 


(b) Seaboard & Western alleges that its ‘‘daily sched- 
uled Super Constellation flights leave New York at midnight 
for Europe and that these schedules would substantially 
improve mail deliveries to European points’. When Sea- 
board made a similar allegation, just two months ago, in an 
effort to obtain a holiday season mail exemption (Docket 
No. 9163), the Post Office Department did not support the 
request. In its letter to the Board dated December 16, 1957, 
it stated in part as follows: 


“It is true the schedule offered by Seaboard & 
Western would at times provide an earlier delivery 
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Answer of Pan American World Airways, Inc. in 
Opposition to Motion of Seaboard & Western 
Airlines, Inc. for Expeditious Action. 


of mail to addressees—if those schedules were rigidly 
maintained and if mail were available. 

‘‘Experience with some cargo carriers has shown 
that maintenance of schedules and even continued 
operations are dependent upon cargo volume. Mail 
is secondary.”’ 


“The division by destination is important to us. 
For a creaming of the traffic by one carrier to the 
heavy volume points could leave what tonnage 
remained for the other carriers as being insufficient 
to justify maintenance of the present service or air 
mail rate. The present rate we believe was influenced 
by contemplating the total tonnage involved to all 
points. Any diminution in service or readjustment 
in rates is most undesirable.’’ 


The Post Office Department further advised the Board, and 
in denying Seaboard’s application the Board found (Order 
No. E-12048) that there was no backlog of even the heavy 
holiday season mail and that Pan American and TWA were 
collaborating closely with the Post Office Department in 
providing all necessary service. In addition, as Pan Ameri- 
can pointed out to the Board in opposing Seaboard’s appli- 
cation, very little United States mail to Europe accumulates 
in time for a midnight departure and Pan American’s 
all-cargo flights are scheduled to move United States mail 
with the least possible delay. 


(c) Seaboard & Western alleges that its request is no 
more than ‘‘the logical extension of the policy of domestic 
all-cargo mail authority to the international field’’, and that 
it would be helpful to develop information based on actual 
experience prior to consideration of renewal of Seaboard’s 
certificate in 1960. However, the Board is already con- 
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Answer of Pan American World Airways, Inc. in 
Opposition to Motion of Seaboard & Western 
Airlines, Inc. for Expeditious Action. 


ducting one such experiment in connection with the domes- 
tic all-cargo carriers, and it has just refused to extend that 
experiment to Puerto Rico (Service to Puerto Rico case, 
Order No. B-11959, decided September 12, 1957). Instead, 
the Board deferred action on Riddle’s application to carry 
mail—after full hearing held in normal and regular course 
—stating as follows: 


<“‘Since the domestic non-subsidy mail authoriza- 
tions were only experimental in nature, it is appro- 
priate that the results of that experiment be assessed 
before additional authorizations are granted”’ (p. 3). 


The results of that experiment are yet to be assessed, and 
it would be inexplicably contradictory for the Board now 
to order expedited hearing on Seaboard & Western’s mail 
application. 


3. The suggestion of the Post Office Department, con- 
tained in the letter referred to above, that the experimental 
mail service by all-cargo carriers may not be very satisfac- 
tory is particularly pertinent here in the light of the irregu- 
larity of Seaboard & Western’s operations. While we do not 
have detailed information as to delays, it is our information 
and belief that Seaboard has cancelled many of its sched- 
uled flights. As a result, despite its allegation of ‘‘daily 
scheduled”’ flights from New York, Seaboard has regularly 
cancelled one or two of these flights a week—and sometimes 
even more. This would not make for a very useful or reli- 
able mail service. 


4. Seaboard also contends that there is little prospect 
that the proceeding on its application would be ‘‘compli- 
cated or long drawn out’’. The revenue of Pan American’s 
Atlantic Division and TWA’s International Division from 
the carriage of United States mail in 1957 approximated 
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Answer of Pan American World Airways, Inc. in 
Opposition to Motion of Seaboard & Western 
Airlines, Inc. for Expeditious Action. 


$12,800,000, and the threatened diversion of this revenue 
would obviously be a matter of utmost concern to these 
carriers. To the extent that Seaboard & Western might 
claim that continuation of the all-cargo experiment in the 
transatlantic area was dependent on its sharing in the reve- 
nue from the carriage of United States mail—despite its 
past representations to the contrary—this would call for 
review of the basic certificate itself. A full evidentiary hear- 
ing, and all other normal procedural steps, in connection 
with all relevant sub-issues would obviously not be “short 
and simple’’, despite the best intentions of all concerned. 


5. In the light of the foregoing, Pan American respect- 
fully requests that the motion of Seaboard & Western for 
expeditious action be denied. 


Respectfully submitted, 


Pan American Wortp Arways, Inc. 


Joun C. Prem 
Associate General Counsel 


CERTIFICATE OF SERVICE. 


Thereby certify that I have this day served the foregoing 
Answer upon counsel for Seaboard & Western Airlines, Inc., 
Trans World Airlines, Inc. and Postmaster General of the 
United States, by causing a copy thereof properly addressed 
to be mailed to counsel for each of such parties. 


Dated: February 13, 1958. 


Jzgry W. Ryan 





BEFORE THE 
CIVIL AERONAUTICS BOARD 


Wasuincton, D. C. 


In THE Matrer oF THE APPLICATION OF 
Seasoarp & Western Arguines, Inc., 
for amendment of its certificate of 
public convenience and necessity un- 
der Section 401 of the Civil Aeronan- 
tics Act of 1938, as amended. 


Answer of Trans World Airlines, Inc. to Motion for 
Expeditious Action and Petition for Leave to 


Intervene. 
1S 


Trans World Airlines, Inc. opposes the motion filed by 
Seaboard & Western Airlines, Inc. on February 7, 1958 
requesting that its application in this proceeding, also filed 
on February 7, 1958, be given expeditious treatment and be 
heard in advance of other matters pending before the Board. 
In opposition to the motion, TWA states the following: 


1. Seaboard does not even allege that any urgent con- 
siderations of public interest require an expeditious hear- 
ing on its application. On the contrary, it states that it will 
apply for mail authority when it asks for a renewal of its 
certificate, which expires in 1960. In other words, Seaboard 
proposes to have a hearing as soon as possible on the ques- 
tion whether it should be authorized to carry U. S. mail and 
another hearing on the same question in less than two years. 
This is plainly unreasonable. 
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2. Seaboard alleges that it is operating on the Atlantic 
with empty space, but every other carrier is in the same 
position. It also states that its cargo schedules would 
improve the service of mail. A similar allegation was 
made, however, only two months ago when Seaboard asked 
for an exemption to carry holiday mail. This application 
was denied by the Board, in part on the ground that the 
Post Office Department declined to support it. There is no 
present indication that the Post Office has changed its posi- 
tion (Order No. E-12048, Docket No. 9163, adopted Decem- 
ber 24, 1957). 


3. Seaboard alleges that the question of its carriage of 
mail can be disposed of simply and promptly with very 
little evidence. In the twelve months ended September 30, 
1957 TWA’s International Division U. S. mail revenues 
amounted to $5,227,000, while its operating profit for the 
same period was less than $500,000. Under the circum- 
stances, TWA would perforce present a very careful analy- 
sis of its U. S. mail carriage to demonstrate how much 
diversion it would suffer as a result of Seaboard’s proposed 
activities. Since Seaboard serves Shannon, London, Frank- 
fort and Paris, all of which are served by both TWA and 
Pan American, and Geneva and Zurich, which are served by 
TWA alone among the American carriers, the extent of the 
diversion of U. S. mail revenues would be large. 


4. In view of the difficulty of the issues raised by Sea- 
board’s certificate application, the lack of any compelling 
public interest in its being decided before other cases on 
the Board’s docket, and the fact that the issue will soon be 
heard in any event when Seaboard’s certificate renewal 
application is heard, TWA respectfully submits that Sea- 
board’s motion should be denied. 
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I. 


Trans World Airlines, Inc. respectfully submits this 
petition for leave to intervene in the above-entitled pro- 
ceeding pursuant to Rule 15 of the Rules of Practice in 
Economic Proceedings and in support of such petition 
alleges the following: 


1. The name of Petitioner is Trans World Airlines, Inc. 
Petitioner is a Delaware corporation and has its principal 
office at 10 Richards Road, Kansas City, Missouri. 


2. Petitioner holds permanent certificates of public con- 
venience and necessity authorizing it to engage in the air 
transportation of persons, property and mail over Routes 
FAM 27, 2 and 38. 


3. Petitioner is presently engaged in scheduled air 
transportation of mail between many of the points specified 
in the certificate of public convenience and necessity of 
Seaboard & Western Airlines, Inc., which it seeks to have 
amended to authorize the carriage of United States and 
foreign transit mail. The amendment sought by Seaboard 
& Western Airlines, Inc. would be directly competitive with 
the services of Petitioner and would have a substantial 
impact upon Petitioner. 


Wueezrorz, Trans World Airlines, Inc. respectfully 
prays that the Board deny the motion of Seaboard & West- 
ern Airlines, Inc. for expeditious hearing of the above- 
entitled application and in addition prays leave to intervene 
and become a party to the proceeding with the right to 
appear and present evidence in hearings, to produce, 
examine and cross examine witnesses, to receive notice and 
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copies of all papers and pleadings, to submit briefs, and 
to participate in oral argument if any be heard. 


Respectfully submitted, 


Teans Worip Arurzs, Inc. 


By /s/ E. O. Cocxrz 
Senior Vice President—Sales 


CERTIFICATE OF SERVICE. 


I hereby certify that I have this day served a copy of the 
foregoing petition for leave to intervene upon the attorneys 
for Seaboard & Western Airlines, Inc. and Pan American 
World Airways, Ine. by causing a copy thereof, properly 


addressed and postage prepaid, to be mailed to each of said 
persons. 


Gorpon W. Bicxenrz, 
Attorney for 
Trans World Airlines, Inc. 


New York, N. Y. 
February 17, 1958 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 


Wasuinoton, D. C. 


Is toe Matrer or THE APPLICATION OF 
Seapoarp & Western Arrurnes, Inc., 
for amendment of its certificate of 
public convenience and necessity un- 
der Section 401 of the Civil Aeronau- 
tics Act of 1938, as amended. 


Docket No. 9252. 


Seaboard’s Reply to Pan American’s Answer to 
Seaboard’s Motion to Expedite. 


On 7 February 1958, Seaboard filed its Motion for Expe- 


ditious Action on its application for amendment to its 
certificate of public convenience and necessity; the purpose 
of the amendment being to authorize Seaboard to carry mail 
over its scheduled cargo route. Seaboard’s Motion con- 
tained the following: 


‘*Since action on a certificate application can only 
be taken after hearing, the only question now before 
the Board for decision, is whether to grant Sea- 
board’s Motion to Expedite. It is pointed out that 
this question is one of internal Board procedure 
having to do with the handling of its docket of formal 
proceedings and the order in which it chooses to hear 
and decide pending matters. It is highly doubtful 
whether any private party save under the most 
extraordinary circumstances, could have such an 
interest in the Board’s handling of its own docket 
as would support its opposition to a request for 
expeditious handling.’’ 
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Seaboard’s Reply to Pan American’s Answer to 
Seaboard’s Motion to Expedite. 


Pan American’s answer lends the strongest kind of sup- 
port to the position urged by Seaboard in the foregoing 
excerpt from its Motion. 


(1) It is obvious that the question of the order in which 
the Board shall hear and decide formal cases pending before 
it, is a matter peculiarly within the province of the Board. 
The Board’s determination to expedite or not to expedite 
a certificate proceeding is an internal procedural question 
solely, and one which it would seem should be decided with- 
out considering substantive questions involved in the pro- 
ceeding; 


(2) if an opposing party can have a sufficient interest 
to justify taking a position against a motion to expedite, 
it would presumably have to be based upon facts showing 
why the matter should not be expedited but not on facts 
going solely to the substantive questions involved. For 
example, a proper reason for opposing expeditious treat- 
ment might be the fact that the party was unable to go 
forward with the proceeding for lack of personnel, time 
to prepare, or some similar reason. Pan American has 
made no such contention. Pan American’s answer is based 
either on (1) a matter in which it has no interest what- 
soever, Le., the internal Board problem involved in making 
exceptions to the normal order of eases on its docket (See 
paragraph 1, p. 1 of Pan American’s Answer), including 
the length of time which the proceeding might take (para- 
graph 4, p. 4), or (2) on matter going to the merits of Sea- 
board’s certificate application, i.e., (a) possible loss of reve- 
nue to Pan American (paragraph 2(a), p. 2); (b) whether 
Seaboard’s schedules would improve mail deliveries to 
European points; whether there was a back-log of holiday 
mail during the Christmas Season; whether substantial 
European mail accumulates in time for a midnight depar- 
tare; whether Pan American’s all cargo flights are sched- 
uled to move United States mail with the least possible 
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delay (paragraph 2(b), pp. 2-3); (¢) whether Seaboard’s 
allegation that its request for a certificate amendment to 
carry mail is ‘‘the logical extension of the policy of domestic 
all cargo mail authority to the international field’’; whether 
it would be helpful to develop information based on experi- 
ence prior to consideration of renewal of Seaboard’s certifi- 
cate in 1960 (paragraph 2(c), p. 3); (d) whether Seaboard 
has cancelled flights, and if so, whether this would contribute 
to a useful or reliable mail service (paragraph 3, p. 4). 

Pan American has made no contention that it would be 
unable to participate in the proceeding if it were expedited 
or that it would be pressed for time if it were expedited, 
or that it has any personnel problem, nor does it allege 
any ground whatsoever showing that Pan American will 
be harmed in any way by expeditious treatment as dis- 
tinct from the fact that because of expeditious treatment, 
the final decision may issue earlier than otherwise. 

It is obvious that the sole purpose behind Pan Ameri- 
can’s opposition to the Board’s expediting the proceeding, 
is Pan American’s desire to delay the proceeding in order 
to postpone to the maximum extent, the very likely final 
decision that Seaboard is entitled to carry United States 
mail, 

On 13 February 1958, Seaboard filed an application for 
an exemption order under which Seaboard would be 
authorized by exemption to carry mail pending action on 
Seaboard’s certificate application. This matter was given 
C. A. B. Docket No. 9264. The granting of this exemption 
would obviate any need for handling Seaboard’s certificate 
proceeding on an expedited basis. The grounds urged in 
support of the exemption are set forth in that exemption 
application. 


Wuererore, Seaboard respectfully requests that the 
Board enter a ruling that Pan American has no sufficient 
interest in this matter to oppose Seaboard’s Motion to 
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Expedite and that it grant that Motion and grant such 
other and further relief as to the Board appears to be 
proper. 


Respectfully submitted, 


Harpy K. Macuay, 
Wares D. Hansen, 
Attorneys for Seaboard & Western 
Airlines, Ine. 
20 February 1958 


BEFORE THE 
CIVIL AERONAUTICS BOARD 


Wasurneton, D. C. 


In roe Marrer or THE APPLICATION OF 
Szasoarp & WesrTern Areiines, Inc., 
for amendment of its certificate of 
public convenience and necessity un- 
der Section 401 of the Civil Aeronau- 
tics Act of 1938, as amended. 


Docket No. 9252. 


Seaboard’s Reply to TWA’s Answer to Seaboard’s 
Motion to Expedite. 


TWA has opposed expeditious handling of Seaboard’s 
mail certificate proceeding on the following grounds: (1) 
that the issues involved are difficult ones; (2) that there is 
no compelling public interest to support expeditious treat- 
ment; and (3) that the mail certificate question will be 
heard in any event, after expiration of Seaboard’s present 
cargo certificate some time in 1960. 
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Motion to Expedite. 


(1) TWA’s allegation that the issues are difficult is 
based on its contention that in view of TWA’s small oper- 
ating profit, it would have to present a careful analysis of 
U. S. mail carriage to show how much diversion it would 
suffer as a result of Seaboard’s mail authorization. 

The fact that issues may be difficult, is no reason for 
not expediting the proceeding; on the contrary, it may well 
be contended that the more difficult the issues, the more 
quickly the case should be started in order to conclude it 
in a reasonable time. 


(2) Contrary to TWA’s position, there are strong 
public interest reasons for granting Seaboard’s motion to 
expedite. Seaboard’s all-cargo operation is one which the 
Board has found to be in the public interest. Mail authori- 
zation for Seaboard on a service rate basis would appear 
to be required on the basis of today’s Board and Post Office 
Department policy. Support for these statements is set 
forth clearly in Seaboard’s Application for an Exemption 
Order in C. A. B. Docket No. 9264, which has been served 
on Pan American, TWA and the Post Office Department, 
and need not be repeated here. As Seaboard has stated 
in its motion: 


‘‘The status of the air freight industry and the 
services necessarily required for its proper develop- 
ment are currently such that load factors on Sea- 
board’s daily scheduled Super Constellation all- 
cargo flights cannot be continually maintained at 
satisfactory levels. Its daily cargo schedules thus 
have available substantial capacity which could be 
utilized were Seaboard authorized to carry United 
States and foreign transit mail.’’ 


Thus, Seaboard has available now, and presumably will 
continue to have, space available during the reasonably 
foreseeable future. Only by granting Seaboard the exemp- 
tion it has requested in C. A. B. Docket No. 9264 and by 
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expediting final decision in this proceeding, can the situa- 
tion most effectively be corrected. 

It is pointed out that Seaboard’s operation is just as 
much in the public interest as TWA’s or Pan American’s. 
On the basis of what is believed to be firmly established 
Board and Post Office policy, Seaboard is entitled now to 
be authorized to carry United States mail, and, if author- 
ized, would be entitled to service rate mail revenues to the 
extent to which the Postmaster General might believe it to 
be advisable to use Seaboard’s services. Until this case is 
decided however, Pan American and TWA continue their 
exclusive sharing of all United States Trans-Atlantic mail; 
a situation which appears to be inconsistent with Board 
and Post Office policy, and thus contrary to the public inter- 
est, and one which should be corrected as quickly as pos- 
sible. TWA’s real interest, similar to Pan American’s, is 
simply to postpone final Board decision which will pre- 
sumably make Seaboard’s services available to the Post 
Office Department. 


(3) That TWA, in fact, favors delay in order to con- 
tinue the present situation in effect as long as possible, is 
quite clearly disclosed by its third contention opposing expe- 
ditious handling. TWA states that: 


‘¢..-[T] he issue will soon be heard in any event 


when Seaboard’s certificate renewal case is heard, 
99 


As pointed out, Seaboard’s certificate, unless renewed, 
would expire in 1960. The renewal case will, in all proba- 
bility, take at least a year before it can be completed, and 
based on past experience, it can be reasonably conjectured 
that TWA and Pan American would oppose renewal in 
every conceivable way and thus prolong the proceeding. It 
can only be concluded that there could be no final decision 
on Seaboard’s mail carrying certificate application until 
some time late in 1961. In all probability, abont four years 
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from now, a final decision would be handed down. The pub- 
lic interest would appear to demand that this issue be 
decided more expeditiously. Under the circumstances, 
Seaboard strongly contends that the proper method of han- 
dling the situation is to grant Seaboard’s temporary exemp- 
tion application in Docket No. 9264 and grant its motion 
to expedite in Docket No. 9252. By acting in this way, the 
Board will fulfill the public interest requirements relative 
to supporting the all-cargo service of Seaboard, and make 
available additional mail service to the Post Office Depart- 
ment. In addition, it will eliminate any effort on the part 
of Pan American or TWA in the mail certificate proceeding, 
to prolong or delay a final decision in that proceeding. 

In Seaboard’s Reply to Pan American’s Answer to Sea- 
board’s Motion to Expedite, Seaboard developed a further 
contention that Pan American had no sufficient interest to 
oppose expeditious treatment of that motion; that Reply was 
served on TWA and the argument therein set forth is incor- 
porated herein by reference. 


Wuererore, Seaboard respectfully requests that the 
Board enter a ruling that TWA has no sufficient interest in 
this matter to oppose Seaboard’s Motion to Expedite and 
grant such other and further relief as to the Board appears 
to be proper. 


Respectfully submitted, 


Harpy K. Macnay 
Wauree D. Hansen 
Attorneys for Seaboard & Western 
Airlines, Inc. 


21 February 1958 


Nore: Order No. E-12519, included at page 33 of the 
certified record, also appears at page 115 of the certified 
record and will be found infra at page 105 of this appendix. 
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BEFORE THE 
CIVIL AERONAUTICS BOARD, 
Wasuincton, D. C. 


In THE Marrer or THE APPLICATION OF 
Szasoarp & Wesregn Azeuines, Inc., 
for amendment of its certificate of 
public convenience and necessity un- 
der Section 401 of the Civil Aeronan- 
tics Act of 1938, as amended. 


Docket No. 9264. 


Application for an Exemption Order. 


Seaboard & Western Airlines, Inc., filed with the Board 
on 7 February 1958, its application for amendment of its 
certificate of public convenience and necessity to include the 
carriage of United States and foreign transit mail on a 
non-subsidy, service rate basis. 

The instant application requests that Seaboard be 
granted temporary exemption from Section 401 of the Civil 
Aeronautics Act of 1938, as amended, under which Seaboard 
will be authorized to carry such mail, pending action by the 
Board on its certificate application. In support of the 
request, Seaboard states the following: 


Seaboard is a certificated all-cargo carrier engaged in 
cargo operations between the United States and points in 
Europe and authorized under its certificate to carry mail 
of all countries except the United States. 

Concerning the public interest in the development of 
transAtlantic cargo by means of Seaboard’s all-cargo opera- 
tions, the Board upon awarding Seaboard its certificate of 
public convenience and necessity in 1955, stated: 


‘This proceeding has twice been through hear- 
ing first in 1949 and again in 1953. We cannot avoid 
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the observation that the presently certificated car- 
riers were, just prior to and at the time of each 
hearing, expanding their all-cargo operations and 
proposing additional capacity in the future to take 
care of all foreseeable needs. Following the close 
of the first hearing, in the latter part of 1950 and 
through 1951, there was a complete cessation of 
scheduled transAtlantic all-cargo services by these 
carriers. In this period Foreign Flag carriers 
traversing the North Atlantic added substantially 
to their all-cargo services and by 1952 carried 
approximately 60% of the total transAtlantic air 
cargo which had previously been the U. S. carriers’ 
share in 1949. Both TWA and PAA submit that 
such action was fully justified.... The clear indi- 
cation is that the service and development of the 
cargo market is, to such carriers, of secondary or 
incidental concern as compared to their passenger 
services. So long as this is the case, the public 
interest requires that the United States be repre- 
sented in this important field by a carrier that will 
have its primary interest focused on this develop- 
ment.’”! 


Concerning the public interest in Seaboard’s operation 
from a National Defense standpoint, the Board has stated: 


‘“When this case was before us on the original 
record, we noted that the Department of Defense 
had submitted no direct testimony or evidence on 
behalf of certification of either applicant. In the 
reopened proceeding, the Department of Defense has 
announced an unequivocal position ‘favoring the 
establishment and expansion of civil air cargo ser- 
vice’ across the Atlantic Ocean. In support of its 
position, its witness testified, inter alia, that: (1) 


1TransAtlantic Cargo Case, C. A. B. Order No. E-9311, 21-21la 
(mimeo. 1955). 
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the purchase and operation by the air transport 
industry of long range aircraft in cargo configura- 
tion which can be converted expeditiously to military 
use is in the interest of the National Defense; (2) 
international developments emphasize the need for 
transAtlantic air cargo service; (3) present air 
cargo service provided by United States Flag lines 
is considered inadequate to meet military and civil 
requirements; (4) it is not considered that a well 
developed transAtlantic air cargo industry is in exist- 
ence at this time; and (5) the Department of Defense 
has an existing requirement for additional air cargo 
service to Europe. 

‘‘Pan American and TWA contend that the 
expressed needs of National Defense can be entirely 
met by augmenting the cargo service of these car- 
riers, and they advert to their plans to increase their 
all-cargo services in the future. Undoubtedly expan- 
sion of their all-cargo services, if effectuated, would 
help to satisfy the requirements of the Department 
of Defense. However, certification of an all-cargo 
carrier would more effectively meet the National 
Defense needs. Not only would the new carrier 
insure the prompt availability of additional all-cargo 
aircraft, but the competition engendered thereby 
would undoubtedly stimulate the expansion of such 
service by the existing carriers.’” 


Today, Seaboard’s fleet of long range Super Constella- 
tion cargo configuration aircraft, consistent with the stated 
National Defense requirements, is the fastest and finest all- 
cargo fleet in the world. 

In granting the exemption herein requested, it will not 
be necessary for the Board to decide any new or unresolved 
legal, policy, or factual questions: 


Si Trane Anant Cargo Case, C. A. B. Order No. E-9311, 20-21 (mimeo, 
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The Board has legal authority to grant the requested 
exemption pending action on Seaboard’s certificate appli- 
cation.® 

The granting of the exemption authority herein 
requested is in the public interest and in accord with Post 
Office and Board policy: 


(a) The policy of the Post Office Department favoring 
authorization by the Board of new carriers, particularly 
cargo carriers, to transport mail at non-subsidy rates, has 
been repeatedly stated on its behalf in Board proceedings: 


“Tt is readily apparent that it is in the public 
interest to have available to the Department, on an 
‘as and when needed’ basis, the services of all air 
carriers regularly engaged in scheduled air trans- 
portation, if this can be done without opening the 
door to the subsidy provisions of the Act. This has 
been recognized in the field of surface transportation, 
when the Postmaster General is able to use the ser- 
vice of railways, motor carriers and water carriers, 
as the needs of the Postal Service may require. The 
same rule should obtain in the field of air transpor- 
tation. 

‘¢‘Certainly the public interest is served if the 
Postmaster General is given the opportunity, at peak 
mail-load periods, to ship mail via a cargo air carrier 
which may be departing for the same destination as 
an air carrier transporting passengers. Similarly 
the public interest is served if he can dispatch over- 
flow loads of first-class and other preferential mail 
by cargo carrier, rather than await the next flight 
of a trunkline passenger carrier. 


3 American Airlines v. CAB, 281 F. 2d 483 (U. S. App. D. C. 1956); 
u B. ra E917 


‘ace Mail by Air Exemptions, C. A. ,» E-9171, 

Fae (mane roforeusal Surface Mall by du, GA. B. Order No. 
efer ‘ace Ma , 

E-7987 (mimeo. 1953). me Seo 


er Nos. 
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“‘The schedules of the trunkline carriers are, of 
necessity, generally timed to the flow of passenger 
traffic, whereas cargo carrier schedules are free of 
any such consideration. The cargo carrier therefore 
affords the Department far greater flexibility for 
experimental operations in the transportation of 
mail. 

“‘The Department submits that it is in the public 
interest, and in accordance with the public conven- 
tence and necessity, to authorize any holder of a 
cargo type certificate to also engage in the trans- 
portation of mail, providing such authority can be 
granted without subsidy.’’ Brief of Post Office 
Department to Examiner James S. Keith at 2-3, 
North-South Air Freight Renewal Case, C. A. B. 
Docket No. 5016. Emphasis supplied. 


This policy position is believed by the Post Office Depart- 


ment to be so sound that all arguments opposing it have 
been readily disposed of: 


‘*It has been very interesting to read the briefs 
filed to the Board in this case by the trunkline car- 
riers, and to listen to the arguments they have made 
here today. On the one hand they argue that the 
cargo carriers could only perform an unreliable, 
inferior mail service for the Department. Then on 
the other hand they argue that the cargo carriers 
would divert substantial mail revenues. They can’t 
have their cake and eat it, too. If the cargo carriers 
will only give an unreliable and inferior mail service, 
as the trunklines contend, then ordinary business 
sense tells us that the Postmaster General will not 
make any extensive use of their services. 

‘‘A substantial diversion of mail revenue from 
the trunklines can only come from one thing: superior 
service by the cargo carriers... 
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‘‘The trunkline carriers give us a mighty fine 
mail service, yet for some reason they seem afraid 
of competition. If competition will give us an even 
better mail service than we have today, then let me 
remind you that the promotion of competition is one 
of the objectives of the Act.’’ Oral Argument, Ar 
Freight Renewal Case, C. A. B. Docket No. 4770, 
143-144 (Cromelin, Post Office Dept.). 


The merit of the Department’s policy position from the 
standpoint of the Postal Service is so obviously sound that 
the Department feels that no evidence is required to sup- 
port it: 


‘*We submit there is no formal evidence of record 
needed to support such evident things, like that it 
would be beneficial to the Department at peak load 
periods or during strikes or for that matter at any 


time when the Postmaster General wants to use the 
service. It would be beneficial to have the services 
available.’’ Oral Argument on Behalf of the Post 
Office Department at 151-152, North-South Air 
Freight Renewal Case, C. A. B. Docket No. 4770. 


(b) The Board has referred to this policy, found that 
it is well-founded and in the public interest, and has adopted 
it as Board policy: 


‘The Postmaster General, in both this proceeding 
and in its sister case, the North-South Air Freight 
Renewal Case, has been on record in strong support 
of mail grants to the all-cargo carriers on a non- 
subsidy basis. On brief and in oral argument in both 
air freight cases, the Department has made it clear 
that the Postmaster General needs their services, 
that he would find them useful and that he wants 
them. In support of his position, the Postmaster 
states that the availability and use, when needed, of 
the regularly scheduled services supplied by all-cargo 
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carriers will permit him more flexibility in routing 
and scheduling mail shipments; that utilization of 
these carriers’ facilities during peak mail periods, 
times of overflow loads or in the case of air carrier 
strikes, will expedite the handling of the mails, will 
result in better service to the postal users and will 
obviate delays and costly circuitous routing which 
otherwise might result. The services of the freight 
carriers, whose schedules are not timed to the flow 
of passenger traffic, he also asserts, will afford him 
greater latitude for experimental operations to deter- 
mine the cheapest, quickest and best method to be 
used in the discharge of his duties—the movement of 
the United States mail.’ 

‘““We have no doubt that authorizing additional 
carriers, whose services can be made available to the 
Department, will permit more flexibility and make 
easier its task of handling the mails in an expedi- 
tious manner. Such a flexibility, we find, will afford 
the Department a wider choice of mail carriers at 
more hours in many cities and permit it greater free- 
dom for experimentation in its quest for the most 
efficient method of moving the mails. Thus, the pub- 
lic interest, to which we have a responsibility, will be 
substantially benefited. We also find that the avail- 
ability of the additional schedules and capacity 
which the cargo carriers may be able to offer, will 
also be valuable during rush mail periods and other 
times presaging emergency conditions, thus safe- 
guarding against delay in transit. Furthermore, we 
must not forget that the Act expressly provides that 
we not only consider the present needs of the postal 
service, but we must also take into account, and give 
appropriate weight to, the future needs of the Depart- 
ment. The Examiner found that air mail has shown 
a relatively substantial growth since 1949. It is not 


4 Footnotes omitted. Air Freight Renewal Case, North-South Air 
Freight Renewal Case, C. A. B. ler No. E-10084, 4-5 (mimeo. 1956). 
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inconceivable to us that, with the increased coverage 
of the country by air and the adaptability of mail to 
this type of transportation, the volume of mail moved 
by air will continue to expand at even a greater rate. 
We believe that authorizing these freight carriers as 
additional mail carriers, whose services can be uti- 
lized without Government support, will insure ade- 
quate provisions for foreseeable future postal 
needs.’”® 


Continuing, the Board stated: 


“In addition to finding that the mail services 
herein authorized are required for the needs of the 
postal service, we also find that the additional rev- 
enue, accruing to these carriers will give added sup- 
port to their cargo operations and will be in the 
public interest. There is little doubt that substantial 
benefits will inure to the all-cargo carriers themselves 
by the expansion of their authority to include the 
right to carry mail, even if on a non-subsidy basis. 
We are convinced, aS was the Examiner, that these 
carriers are performing a useful public service and 
that their services are required to exploit our vast 
untapped cargo potential in the interest of our com- 
mercial needs, and, to develop an adequate air cargo 
industry responsive to the needs of our National 
Defense. Since freight carriers thus represent an 
important segment in our integrated air transporta- 
tion system, we would be derelict in our duty if we 
did not give them as much aid and encouragement 
for economic survival as we can within the frame- 
work of the Act. Authorizing these carriers to par- 
ticipate in the movement of mail by air will give 
them an additional measure of financial strength and 
will enhance their chances of successful achievement 


& Air Freight Renewal Case, North-South Air Freight Renewal Case, 
C. A. B. Order No. E-10084, 6-7 (mimeo. 1956). 
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of the purposes for which they were certificated. In 
like fashion, realization of additional revenue in the 
form of non-subsidy mail pay, will enlarge competi- 
tive freight service in the markets in which they are 
authorized to serve. As the Examiner found, com- 
petitive points served by these carriers benefit from 
better service, lower cargo rates and greater pene- 
tration of the freight potential. Manifestly, if the 
mail services engaged in by these carriers, besides 
adding economic support to the freight operations, 
will prove of value to the postal service, we will, 
without burdening the Federal Treasury, have taken 
another important step in the development of air 
transportation.’ 


the area of mail certification, the very availability 
proposed service is in the public interest, sufficiently 


so that any such authority will be granted even though 


existing mail service is fully adequate. 


“It is revealing to note that many of the passen- 
ger carriers, who now indignantly protest the grant 
of mail rights to the freight carriers because, as they 
claim, there is no showing of inadequacy of service 
or of need for additional service, did not feel the 
same concern about any such lack of evidence when 
they were the recipients of additional mail authority. 
In several recent cases, the passenger carriers 
received substantial extensions of their routes per- 
mitting mail transportation over new segments when 
there was no finding of inadequacy of mail service 
or need for additional capacity. Furthermore, in 
contrast to the active support of the Post Office 
Department in the air freight cases, the Department 
did not even support the applicants’ request for mail 
rights in those cases. The Board has already clearly 


ae epee supplied. Air Freight Renewal Case, North-South 
enewal 


Freight 


> Air 
ase, C. A. B. Order No. E-10084, 9-10 (mimeo. 1956). 
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stated that, in carrying out its basic responsibilities 
under the Act, it is not restricted in granting addi- 
tional services to only those areas in which the exist- 
ing services did not meet minimum standards of legal 
adequacy. 

‘*Like the Examiner, we have no doubt that the 
passenger carriers, as they assert, are performing 
a satisfactory job in furnishing the public and the 
Post Office Department with an adequate round-the- 
clock, fast and dependable mail service. However, 
our awareness and acknowledgment of this commend- 
able performance by the certificated mail carriers 
should not lull us into a feeling of complacency for a 
job well done. We must continually keep in mind 
that the encouragement and stimulation of even a 
better and more efficient passenger, property and 
mail service is one of the public interest objectives 
of the Act with which we are vitally concerned. While 
it is true that the evidence in this case does not estab- 
lish that the existing carriers have failed to provide 
adequate service, such a finding is no barrier to the 
grant of competitive service if such service will other- 
wise serve a useful public purpose and is not incon- 
sistent with other public interest requirements of the 
Act.’” 


Since appreciable diversion of mail from carriers 
already operating can occur only if the new carrier’s ser- 
vice is such as to cause the Post Office to select that service 
for the transportation of some portion of the mail, the 
possibility that there may be diversion will not result in 
denial of a cargo carrier’s mail application. In addition, 
under the circumstances, the effect of such mail diversion 
from other carriers as might occur, would be so small as to 
be of little significance. The question was considered in 
the domestic cases: ‘ 


7 Footnotes omitted. Air Freight Renewal Case, N Air 
Freight Renewal Case, C. A. B. Order No. E-10084, 7-8 (mimeo. 1956). 


orth-South 
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‘“We must also consider the effect, if any, that 
the authorization of additional competitive mail car- 
riers will have upon the existing mail carriers. The 
Examiner concluded that the overall operations of 
the combination carriers would not be impaired by 
the grant of mail authority to the all-cargo carriers. 
He found that the mail revenue of the passenger 
carriers constitutes only a small part of their total 
revenue.* Further, he found that, in view of the 
multiplicity of schedules offered by the passenger 
carriers’ and the limited number of markets in which 
they would compete with the cargo carriers, only a 
nominal portion of their mail revenues would be sub- 
ject to, or actually would be, diverted. 


ce ® e e ° * 


‘*We are in agreement with the Examiner’s find- 
ing that American, United and TWA will not be sub- 
jected to any substantial amount of diversion nor will 
such diversion as occurs impair their total certificated 
operations. .. .’”!° 


Further, in the area of mail certification, evidence that 
an applicant cargo carrier does not perform the type of 
service best suited to mail requirements, will not result in 
denial of the application. 

Under Board policy, it is sufficient if the Board shall 
find that the Postmaster General may use Seaboard’s ser- 
vice to the extent that such service may be reasonably adapt- 
able to the needs of the Postmaster General: 


“*It is argued that the freight carriers do not pro- 
vide the type of service normally required for mail 


8 Less than 5% for Pan American (C. A. B. Form 41-year ended 30 
November 1957) ; less than 4% for A (C. A. B. Form 41-year ended 
30 September 1957). 


®81 Eastbound schedules weekly for Pan Am in Aug. 1957; 56 East- 
bound per week in Feb. 1958; 56 Eastbound weekly for TWA in Aug. 
1957; 34 Eastbound per week in Feb. 1958. Official Airline Guide, World 
Wide Edition. Seaboard’s maximum flights to date, 7 weekly. 


10 Footnotes added. Air Freight Renewal Case, North-South Air 
Freight Renewal Case, C. A. B. Order No. E-10084, 10-11 (mimeo. 1956). 
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transportation. However, this assertion, if true, 
does not preclude these carriers from conforming 
their schedules to meet the requirements of the Post 
Office when it needs their services or from transport- 
ing the mail offered to them. We do not find that 
the freight carriers are unwilling or unable to do so. 
Moreover, there is evidence in the record showing 
that mail peaks at night—normally after 10:00 P. M. 
—when most of the freight flights are scheduled. 
Accordingly, the use of such schedules would permit 
the prompt movement by air of this mail. Further- 
more, we are confident the Postmaster General will 
not use the services of the freight carriers unless 
they are adaptable to his needs. Therefore, we find, 
in view of all of the relevant circumstances involved. 
a grant of non-subsidy mail authority to the appli- 
cant carriers is warranted to meet the needs of the 
Postal Service.’ 


Every legal, policy and factual question which could 
reasonably arise in this proceeding has, for all practical 
purposes been resolved favorably to Seaboard’s position. 

While a formal certificate proceeding, including hearing, 
briefs to the Examiner, Examiner’s Report, brief to the 
Board and all of the formal steps incident to such a proceed- 
ing, may be mandatory before final award of a certificate 
can be made to Seaboard under the Act, it is apparent that 
the public interest, viewed from the standpoint of com- 
merce, the Postal Service and the National Defense, will 
require ultimate issuance to Seaboard of the requested 
certificate authorizing it to carry mail. 

In view of the virtual certainty of the ultimate favor- 
able result in the pending certificate proceeding; of the 
established and uncontrovertible fact that the services of 
the certificated all-cargo carriers, particularly Seaboard, 
are required in the public interest; of the need of all such 


11 Air Freight Renewal Case, North-South Air Freight Renewal Case, 
C. A. B. ones No. E-10084, 819 ” (mimeo. 1956). 
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carriers for maximum revenues; of the fact that the addi- 
tional schedules and services which Seaboard will furnish 
the Post Office Department may prove of benefit to that 
Department, while at the same time, the mail revenues 
which Seaboard might secure would have no substantial 
adverse impact on Pan American or TWA, it seems clear 
that the certificate proceeding will, in all likelihood, and as 
a practical matter, prove to be a pro forma affair. On the 
basis of Board precedent and policy, there appears to be no 
evidence which could be submitted which would justify ulti- 
mate denial of Seaboard’s application. 

A certificate proceeding would, in all probability, not 
be completed for several months, even though it were to be 
expedited in accordance with a motion filed by Seaboard, 
and the grant of that motion may not be possible in view 
of the Board’s crowded docket. 

Pan American has strongly opposed Seaboard’s motion 
to expedite, taking the position that the granting of such a 
motion ‘‘constitutes extraordinary relief provided only in 
rare and pressing situations’’ the reasons for which, Pan 
American advises, were set forth in the following words 
in a Board order of only a month ago: 


‘‘The ordering of our docket is a particularly 
sensitive problem today, more so than at any time 
in the past, due to the rapid increase of our business 
and the host of critical route, rate and safety 
matters that demand our time and attention and 
that of our limited staff. To carve exceptions out of 
the normal docket order for any interest that cannot 
establish a highly critical urgency promises to create 
chaos in the future handling of the Board’s busi- 
ness.”’ (©. A. B. Order No. E-12103. 


In a certificate proceeding, whether or not expedited, 
every issue would be finally and conclusively resolved by 
the Board with full evidence and all of the lengthy formal 
steps to which the Administrative process has fallen heir. 
The Board may find that as Pan American asserts, an 
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expedited certificate proceeding is not the proper adminis- 
trative technique to use in this instance. Yet, full and timely 
support of Seaboard’s all-cargo operation to the extent that 
the Board, through its regulatory authority is able to sup- 
port it, by means of mail revenues or otherwise, is in the 
public interest and in accord with the three major objec- 
tives of the Act: The Postal Service, commerce and the 
National Defense. Seaboard, like all cargo carriers, 
requires maximum available revenues to enable it better to 
fulfill its National Defense function and to carry out its 
assigned job of developing air freight on an economic and 
profitable basis. The exemption would accomplish the pur- 
pose of giving immediate effect to Board and Post Office 
Department policy, and the certificate proceeding could 
then go forward in normal course and without upsetting the 
Board’s docket. At its conclusion, should the Board deci- 
sion, entirely contrary to reasonable expectations, be 
against Seaboard, the mail exemption could be withdrawn 
with Seaboard’s consent, which is a condition acceptable 
to Seaboard. Difficulties involved today in developing air 
transportation on an economic basis are unusual circum- 
stances affecting all cargo operators within the meaning of 
Section 416 of the Act. Under the circumstances here pre- 
sented, to deny the grant of temporary exemption authority, 
thus compelling Seaboard to forego any mail revenues and 
thus to postpone earlier and more satisfactory freight 
development for many months, and until final, but virtually 
assured certification, would constitute an undue burden 
under Section 416. 

Denial of the requested exemption authority would not 
be in the public interest because: (1) It would postpone 
the time by which the Post Office Department could have 
available to it the additional mail service which Seaboard 
could offer and which the Post Office Department would 
then be able to use should it choose to do so and should the 
use of such service result in a more satisfactory mail service; 
(2) It will result in the denial to Seaboard for many months 
of revenues which would contribute to the public interest 
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by fostering the better development of freight service and 
the availability of a better Postal Service; (3) Denial would 
continue the existence of a situation which could hardly 
have been contemplated by Congress, at least in the absence 
of subsidy considerations not here present, i. e., an American 
Flag certificated scheduled carrier, operation of which was 
authorized because it was in the public interest, being 
authorized to carry mail of all countries except the United 
States; (4) No proper public purpose would be served by 
denying the exemption requested; at most, the only benefit 
to anyone which could result would be the continued receipt 
by Pan American and TWA, during the pendency of a 
possibly lengthy certificate proceeding, the final decision 
in which is virtually assured, of such small portion of 
their United States mail revenues as might otherwise go to 
Seaboard, should Seaboard’s services, in the opinion of the 
Postmaster General, be such as to cause him to tender some 
portion of the Europe bound United States mail to Seaboard. 

As a precedent, the granting of this application can pose 
no problem for the Board. There is only one certificated 
scheduled carrier other than Seaboard which does not 
already have authority to carry mail at service rates. It 
seems clear that Congress could not have intended that 
any scheduled certificated carrier authorized by the Act 
to carry mail of all other countries, should be denied by 
the Board, the right to carry United States mail on a 
straight compensatory basis, solely in order to foster and 
maintain exclusive mail carrying privileges in one or two 
other competitive United States Flag carriers. 

In brief, it is now established Post Office Department 
and Board policy under the Civil Aeronautics Act that the 
service of every certificated scheduled air carrier should 
be available to the Post Office Department at non-subsidy 
rates. 

The Board’s decision in the Puerto Rican Service Case, 
deferring action on a Riddle mail certificate application for 
one of its routes does not run counter to the Post Office 
Department-Board policy. Riddle already had on file an 





64 
Application for an Exemption Order. 


application for renewal of its existing mail certificate on 
another route. The Board simply followed the reasonable 
policy of undertaking to decide the entire mail question in 
one proceeding. 

Nor can the position reasonably be taken that the letter 
recently filed on behalf of the Post Office Department in 
Docket No. 9163 in which Seaboard sought temporary 
authority to carry mail during the Christmas Season, rep- 
resented any change in established Post Office Department 
policy applicable generally on the question of mail carrying 
authorization for certificated scheduled carriers. Seaboard 
rested its application on a specific factual situation which it 
believed to exist during the Christmas period and which, in 
Seaboard’s belief, required additional service in order to 
enable the Post Office Department to move back-logged 
Christmas mail. The Post Office Department, in the short 
time available to it to check the matter, concluded, rightly or 
wrongly, that the facts were otherwise and that Seaboard’s 
service during the two-week or so peak was not essential 
to move the mail. The Post Office Department undertook 
to so advise the Board, but the Postmaster General will not 
in the normal mail certificate case take any position on the 
facts, but will simply follow the policy position of favoring 
additional service generally, so long as no subsidy is 
involved. 

The exemption authority should be used to expedite the 
carrying out of established Post Office Department and 
Board policy. 


Wuererore, Seaboard & Western Airlines, Inc., respect- 
fully requests that the Board grant the exemption authority 
requested herein and grant such other and further relief 
as to the Board appears to be proper. 


Respectfully submitted, 


Harpy K. Macray 
Waurer D. Hansen 
Attorneys for Seaboard & Western 
Airlines, Inc. 


14 February 1958 
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application for such amendment of its certificate which 
Seaboard filed on February 7, 1958 (Docket No. 9252). 

At the time of filing its application for amendment of 
its certificate, Seaboard also filed a motion for expedited 
treatment. Pan 


and that to grant an ont of order 
involve “upsetting the Board’s docket”? 


21 
tter to the attextiog of 
Western, Lea 
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It is equally clear that there is no basis for granting 
Seaboard’s application for an exemption. Pan American, 
therefore, opposes the granting of said application and 
urges that it be denied forthwith. In the event that the 
Board does not take such action, Pan American further 
requests that the matter be set down for hearing and that 
Pan American be granted leave to intervene therein. 


I. 


Seaboard’s application for exemption should be denied 
for the following reasons: 


1. Under Section 416(b) of the Act, the Board may not 


grant the requested exemption from Section 401 unless it 
finds that enforcement of Section 401 


‘‘would be an undue burden on such air carrier... 
by reason of the limited extent of, or unusual cir- 
cumstances affecting, the operations of such air car- 
rier ... and is not in the public interest.’’ 


Seaboard has not even made allegations which, even if 


accepted at face value, would permit the Board to make the 
requisite findings. 


- 2. Seaboard’s sole allegation with respect to the ques- 
tion of ‘‘undue burden’’ consists of a single sentence which 
asserts that since its victory in the certificate amendment 
case is ‘‘virtually assured’’, to compel ‘‘Seaboard to forego 
any mail revenues and thus to postpone earlier and more 
satisfactory freight development for many months. . . 
would constitute an undue burden under Section 416? (p. 
14). However, not only is amendment of its certificate to 
carry U.S. mail far from ‘‘virtually assured’’ (see Para- 
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graphs 3 and 4, below)® but even if it were, the necessity to 
await such amendment does not constitute an undue burden 
(see Paragraph 5, below). 


3. Seaboard’s alleged assurance that its certificate 
amendment application will be granted rests almost exclu- 
sively on the North-South Air Freight Renewal case (Order 
No. E-11084) wherein domestic air cargo carriers were 
authorized to carry mail. However, despite its seven long 
pages of single space quotation from the briefs, argument 
and opinion in that case, nowhere does Seaboard reveal 
to the Board the very important fact that the Board 
regarded this as highly experimental, and granted such 
authority for a period of only one year, although the cargo 
authorizations granted therein were for a five year period. 


In limiting the mail authorization to one year, the Board 
stated as follows: 


“‘With respect to the duration of the mail 
authority, we believe that a temporary period of 
one year is appropriate. As noted, the carriage of 
air mail, in our judgment, encompasses a suitable 
experimental area for unsubsidized freight carriers 
to generate additional revenue support and, at the 
same time, satisfy the needs of the postal service. 
Admittedly, however, we are pioneering in a new and 
untried field in authorizing freight carriers to par- 
ticipate in the movement of mail by air on a non- 
subsidy basis. Thus, it is deemed proper to author- 
ize the mail service on an experimental basis limited , 
in duration. A one year trial period, we feel, should 
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be adequate to test the soundness and value of the 
experiment’’ (pp. 17-18). 


Seaboard’s effort (p. 15) to shrug off the Service to Puerto 
Rico case (Order No. E-11959), wherein the Board deferred 
action on Riddle’s application to carry mail to San Juan, 
after the Chief Examiner had recommended that it be 
granted, is clearly lacking in candor. The Board could not 
have stated its reason for deferral more clearly: 


‘¢Since the domestic non-subsidy mail authoriza- 
tions were only experimental in nature, it is appro- 
priate that the results of that experiment be assessed 
before additional authorizations are granted’’ 


(p. 3). 


Such assessment is yet to take place. 


4. The basic underlying facts help Seaboard no more 
than does precedent. These can be simply stated: 


(a) The existing mail service provided by Pan Ameri- 
can and TWA (and by the many foreign carriers who also 
carry U. S. mail) is excellent, and there is absolutely no 
need for additional service by Seaboard. 


(b) The Post Office Department itself did not support 
Seaboard when it offered to ‘‘help out’’ with the heavy peak 
volume mail during the last Christmas season, as is clear 
from the letter of the Post Office Department to the Board 
dated December 16, 1957, in Docket No. 9163. 


(c) Seaboard’s schedules, even if adhered to, would 
benefit only a small portion of the mail and, as Pan Ameri- 
can pointed out in opposing Seaboard’s motion for expe- 
dited hearing, it is Pan American’s information and belief 
that the service actually operated by Seaboard has varied 
very considerably from its published schedules. 
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(d) Unlike cargo, where it can at least be argued that 
an additional carrier will generate additional traffic rather 
than divert existing traffic, any U. S. mail that Seaboard 
would carry would be diverted from Pan American and 
TWA. United States mail constitutes extremely impor- 
tant traffic to Pan American and TW A—approximately 
$12,800,000 in 1957.° As a result, unlike the situation in 
the North-South Air Freight Renewal case, potential diver- 
sion is a matter of great importance here. 


(e) Although presently being paid on the basis of a 
temporary mail rate which provides no subsidy, Pan Ameri- 
ecan’s permanent rate is still pending before the Board 
and may involve substantial subsidy. TWA’s total opera- 
tion in 1957 was virtually at a breakeven level. 


(f) As the Post Office Department pointed out in its 
letter of December 16, 1957, opposing the grant of a 
Christmas season exemption to Seaboard, service by Sea- 
board might well require an increase in the service mail 
rate. The Post Office Department, of course, regards this 
as ‘‘most undesirable’’. 


5. It is clear from the foregoing that, far from being 
‘‘virtually assured”’, it is highly unlikely that the Board will 
in fact grant Seaboard’s amendment application once this 
is heard. This alone fully answers Seaboard’s wholly 
inadequate allegation of ‘‘undue burden’’. But even if it 
were probable that Seaboard’s application would ultimately 
be granted, to await such decision would still not consti- 
tute ‘“‘undue burden’’. For this, there is clear and direct 
precedent: Chicago and Southern Air Lines, Inc., Hot 
Springs Exemption, 7 CAB 451, 453-54. 


* Contrary to Seaboard’s allegation oP 
mail revenue in 1957 was 5.7% of to transport revenue (Atlantic 
Division). United States and foreign mail revenue accounted for 8.1% 
of total transport revenues. 


10) Pan American’s U. 8S. 
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6. Even if Seaboard had succeeded in showing that its 
ultimate certification to carry U. S. mail was assured, and 
that to await such certification would constitute an ‘‘undue 
burden’’, this alone would not support grant of exemption 
authority. Section 416(b) goes on to provide that an 
exemption may be granted only where there is an undue 
burden ‘‘by reason of the limited extent of, or unusual cir- 
cumstances affecting, the operations of such air carrier... .”’ 
Seaboard says nothing about ‘‘limited extent’’, and it is 
clear that the requested exemption is anything but limited. 
Depending on the Board’s ordering of its docket, an exemp- 
tion, if granted, might well continue for several years and 
would mean an unrestricted participation in a market which 
in 1957 amounted to $12,800,000 for Pan American and 
TWA.* So far as the factor of ‘‘unusual circumstances’’ 
is concerned, although Seaboard does use the statutory 
words, this appears in a meaningless one sentence allega- 
tion (pp. 13-14). 


7. Section 416(b) further provides that the Board may 
not issue the exemption unless it finds that enforcement of 
Section 401 ‘‘is not in the public interest’’. For the reasons 
more fully set forth in Paragraphs 3 and 4 above, we believe 
it clear that enforcement of Section 401 is very much in the 
public interest and, under the circumstances, mandatory. 


8. Reference should also be made to Seaboard’s 
repeated suggestion (pp. 1, 15) that it is somehow illogical 
to permit Seaboard to carry foreign mail but not United 
States mail. The Board is doubtless aware that the certifi- 
cate issued to Seaboard says not a word about any kind of 


* This alone 


stressed 
ery Oo on tart ok Abpeals in affirming the Board’s order 
imarean Airlines, Inc. Vv. CAB, 231 F. 2d 488). ? 
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mail but, in terms, only grants authority to Seaboard to 
engage in foreign air transportation ‘‘with respect to 
property’’. That Seaboard may be authorized to carry 
foreign mail results from the statute itself, and reflects a 
result probably not intended or anticipated by Congress. 
Further, so far as Pan American has been able to ascertain, 
Seaboard has carried little, if any, foreign mail—a fact 
which casts considerable doubt on the value to Seaboard or 
to any Postal Administration of the authority which Sea- 
board does have. Finally, it should be noted that Seaboard 
made no request for mail rights when it pressed so vigor- 
ously for the issuance of a cargo certificate, and it repre- 
sented that with cargo rights alone (without even mention- 
ing foreign mail revenue), it would be able to engage in a 
profitable and large scale development of the market. While 
all indications to date are that Seaboard is falling far behind 
its predictions, the Board put Seaboard on very clear notice 
that it accepted its certificate at its own risk (Order No. 
E-9311, p. 14). 


i. 


In the light of the foregoing, Pan American believes that 
the only proper course for the Board is to deny Seaboard’s 
application forthwith. In the alternative, the matter should 
be set down for hearing and Pan American should be 
granted leave to intervene therein. However, since this 
alternative would in practical effect be tantamount to grant- 
ing Seaboard’s motion for expedited hearing—which clearly 
has no merit—we urge that the Board deny Seaboard’s 
exemption application forthwith. 


Respectfully submitted, 


Pan American Wortp Arways, Inc. 


Exrav Scxort, 
Senior Attorney. 
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CERTIFICATE OF SERVICE. 


I hereby certify that I have this day served the foregoing 
Answer upon counsel for Seaboard & Western Airlines, 
Inc., Trans World Airlines, Inc. and Postmaster General of 
the United States, by causing a copy thereof properly 
addressed to be mailed to counsel for each of such parties. 


Dated: February 28, 1958. 
Exrav Sonorr. 


BEFORE THE 
CIVIL AERONAUTICS BOARD, 


Wasuineron, D. C. 


In roe Marter or THE APPLICATION OF 
Szasoarp & Western Areuines, Inc., 
for amendment of its certificate of 
public convenience and necessity un- 
der Section 401 of the Civil Aeronau- 
tics Act of 1938, as amended. 


Answer of Trans World Airlines, Inc. to Application 
for Exemption Order. 


’ Trans World Airlines, Inc. presents this answer in 
opposition to the application of Seaboard & Western Air- 
lines, Inc. in Docket No. 9264 for an exemption order author- 
izing it to carry United States and foreign transit mail 
pending action by the Board on Seaboard’s application 
for a certificate to carry such mail. In support of its oppo- 
sition to the application, TWA states the following: 





73 


Answer of Trans World Airlines, Inc. to Application 
for Exemption Order. 


1. TWA holds certificates of public convenience and 
necessity authorizing it to engage in air transportation of 
persons, property and mail on Routes 2 and FAM-27. 
Under the latter certificate it carries United States and 
foreign transit mail between the United States and Shannon, 
London, Paris, Frankfurt, Geneva and Zurich, all of which 
are served by Seaboard’s all-cargo services. 


2. Seaboard’s application for authority to carry U. S. 
mail raises important factual problems. In the twelve 
months ended September 30, 1957, TWA’s transatlantic 
operations achieved an operating profit of less than $500,000. 
Its U. S. mail revenues for the same period were $5,227,000. 
Mail to and from the points served by Seaboard accounted 
for 68% of the U. S. mail ton miles carried by TWA in 
1956, the last full year for which complete figures are avail- 
able, and TWA believes that there has been no substantial 


change in this proportion. Under these circumstances, the 
possibility of diversion of TWA’s U. S. mail revenues to 
Seaboard clearly raises the threat either of returning TWA 
to a subsidy status or of an increase in the transatlantic 
service mail rate. 


3. Seaboard ignores these factual considerations and 
proceeds on the assumption that the questions involved in 
its application for a certificate have already been decided 
in other proceedings. Section 401 of the Civil Aeronautics 
Act, however, requires hearing and decision on the facts 
before Seaboard can be authorized to carry mail. That this 
hearing would not be a mere formality is emphasized not 
only by TW4A’s obviously vital interest in the retention 
of its U. S. mail revenues but also by the refusal of the 
Post Office Department itself to support a recent applica- 
tion by Seaboard & Western for exemption authority to 
carry the mail even during the holiday season. See letter 
of the Post Office Department dated December 16, 1957 
in Docket No. 9163. 
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4. Seaboard’s application really alleges no more than 
the fact that it would like to have the additional revenues it 
could get from carrying U. S. mail. The Board has held 
in a number of cases that the ‘‘undue burden’’ that would 
justify the issuance of an exemption under Section 416(b) 
must consist of more than an inability to gain additional 
revenues because of the lack of a certificate. See Chicago 
& Southern Air Lines, Inc., Hot Springs Exemption, 7 
C. A. B. 451 at 453-4 (1946); Standard Air Lines, Inc., et al. 
Exemption Request, 9 C. A. B. 583 at 585 (1948) ; American 
Airlines, Inc., et al., Route Consolidations, 7 C. A. B. 337 
at 348-9 (1946). 


5. The only gesture Seaboard makes in the direction 
of compliance with the statutory requirements of Section 
416(b) is its statement on page 13 of the application that 
‘*Difficulties involved today in developing air transporta- 
tion on an economic basis are unusual circumstances affect- 
ing all cargo operators within the meaning of Section 416 
of the Act.’? What these difficulties may be is not stated. 
So general a statement clearly does not constitute the req- 
uisite showing under Section 416(b) that Seaboard is 
affected by any unusual circumstances or subject to any 
undue burden, nor does it comply with Section 302.402 of 
the Board’s Economic Regulations, which requires an 
application for exemption ‘‘to state in detail the facts relied 
upon to establish that the enforcement of the provisions 
from which exemption is sought, is or would be an undue 
burden upon the applicant by reason of the limited extent 
of, or unusual circumstances affecting the operations of 
such applicant.’’ 


6. Seaboard also relies heavily upon alleged Board and 
Post Office ‘‘policies’’ which it says support its application. 
But such ‘‘policies’”’ are not a substitute for the statutory 
requirements. As the Court of Appeals for the District 
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of Columbia said recently in American Overseas Airlines, 
Inc. v. Civil Aeronautics Board, decided January 23, 1958 
(No. 12579), ‘‘Thus the Supreme Court has twice held that 
matters of general policy, apart from the terms of this stat- 
ute, are not to be used as guides for decision.”’ 


Wuererore, Trans World Airlines, Inc. respectfully 
prays that the Board deny the application of Seaboard & 
Western Airlines, Inc. in Docket No. 9264. 


Respectfully submitted, 


CHADBOUBNE, Parke, Wuireswe & Wo.rr, 
Attorneys for Trans World Airlines, Inc. 


CERTIFICATE OF SERVICE. 


I hereby certify that I have this day served a copy of 
the foregoing answer upon the attorneys for Seaboard & 
Western Airlines, Inc. and Pan American World Airways, 
Inc. by causing a copy thereof, properly addressed and 
postage prepaid, to be mailed to each of said persons. 


Gorpon W. Bicxkezrt, 
Attorney for 
Trans World Airlines, Inc. 


New York, N. Y., March 1, 1958. 
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In reply refer to 
JTC :fr 


Post Orrice DEPparTMENT 
Office of the General Counsel 
Washington 25, D. C. 


March 6, 1958 


Mr. James R. Durfee, Chairman 
Civil Aeronautics Board 
Department of Commerce Building 
Washington 25, D. C. 


Re: Seaboard & Western Airlines 
CAB Docket No. 9264 


Dear Mr. Chairman: 


The Bureau of Transportation, Post Office Department, 
has been informally requested to comment on Seaboard & 
Western Airlines’ application in the above-described pro- 
ceeding, in which the applicant is seeking temporary 
authority to transport mail in its international air opera- 
tions through an exemption order pending the disposition 
of its application for an amendment to its certificate in 
Docket No. 9252. In support of its request, the applicant 
cites the action of the Department and the Civil Aeronau- 
tics Board in cases involving the applications of domestic 
cargo air carriers for authority to transport mail. 

The Department’s expressions in those cases were based 
not alone upon the general desirability, from a postal stand- 
point, of having available on ‘‘a when, as, and if needed 
basis’’ the capacity and schedules of all regularly scheduled 
certificated air carriers. In addition it appeared that the 
services of these domestic carriers could be used to advan- 
tage in the experimental airlift operations for 3-cent mail 
on a space available basis,—an experiment of considerable 





7 
Comments of Post Office Department. 


importance, alone justifying, in the opinion of the Depart- 
ment, the grant of exemptions at that time. Experience 
since the grant of this authority to domestic cargo air car- 
riers shows that they have been used by and large in airlift 
operations, with comparatively limited use made in connec- 
tion with the transportation of priority airmail. 

While the basic policy of the Department remains the 
same with respect to having available the services of all 
air carriers otherwise regularly engaged in scheduled cer- 
tificated operations, for use in the event the need would 
arise, it was not intended to suggest that this Depart- 
mental policy should be considered by the Civil Aero- 
nautics Board as the overriding or exclusive factor in all 
proceedings under the Civil Aeronautics Act. 

With respect to the international operations involved 
in Seaboard and Western’s application for an exemption, 
the Department today has two U. S. air carriers operating 
approximately 204 flights per week from the New York 
Gateway to the countries involved in the application. 
Schedules are fixed after conferences with the Department 
and give recognition to the interests of all concerned—the 
public, the airlines, and the Department. In addition there 
are approximately 116 scheduled flights a week operated 
by foreign air carriers between this gateway and European 
gateways. 

From a purely mail service standpoint, the Department 
could welcome flights scheduled at frequent intervals 
around the clock, but it is reluctant to insist upon such 
scheduling due to the possible effect on costs and revenue 
of available carriers. In situations where additional or 
modified services are needed for satisfactory mail trans- 
portation, it is the Department’s policy, as applied to rail, 
highway, water, and air transport, to give the present 
carrier transporting the mail an opportunity to provide the 
needed service before a diversion is made. 

Obviously, in total, there is more capacity than cur- 
rently needed for the transportation of airmai] from the 
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New York Gateway to the European points, and conse- 
quently there is not the peculiar need for exemption which 
existed because of the airlift experiment in the domestic 
situation cited by the applicant. 

If the Board concludes to grant the exemption requested, 
and schedules are offered and maintained that will expe- 
dite the ultimate delivery of the mail to addressee, the 
Department, in keeping with its general policy, will make 
use of the service for the dispatch of U. S. mail from New 
York. 


Sincerely yours, 


Herserr B. Warsurtron 


” ‘Herperr B. Waxrsurron, 
Acting General Counsel. 


ec: Pan American World Airways 
Trans World Airlines 
Seaboard & Western Airlines 
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BEFORE THE 


CIVIL AERONAUTICS BOARD, 
Wasurneron, D. C. 


In THE Marrer or THE APPLICATION OF 
Szasoarp & Western Arziives, Inc., 
for amendment of its certificate of 
public convenience and necessity un- 
der Section 401 of the Civil Aeronau- 
tics Act of 1938, as amended. 


Reply to Pan American and TWA Answers to 
Seaboard’s Exemption Application. 


In Docket No. 9252, Seaboard & Western Airlines, Inc., 
has filed an application to amend its all-cargo certificate to 
authorize it to carry United States and Foreign transit 
mail. As Pan American has indicated, conclusion of such a 
case and resulting grant or denial of mail authority by way 
of certification might take several years.? 

Aware of this time problem, Seaboard requested that 
handling of its certificate amendment application be 
expedited. Both TWA and Pan American opposed any 
such expedited treatment, TWA concluding that Seaboard’s 
request was ‘‘plainly unreasonable,’ and Pan American 
adopting the view that grant of Seaboard’s request to 
expedite would ‘‘create chaos in the fature handling of the 
Board’s business.’* 


1“A full evidentary hearing, and all other normal procedural steps 
in connection with all relevant sub-issues would obviously not be ‘short 
and simple,’ despite the best intentions of all concerned.” (Pan Ameri- 
can’s Answer to Seaboard’s Application for Exemption, paragraph 4, 
PP- 4-5). “D ding on the Board’s ordering of its docket, an exemption, 
if granted might well continue for several years...” i.e., until final action 
in the pending certificate case. (Paragraph 6, pp. 5-6, Answer of Pan 
American to Seaboard’s Application for Exemption). 


? Trans World Airlines’ Answer in Docket No. 9264 at page 1. 
3 Pan American’s Answer in Docket No. 9264 at page 1. 
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In the instant proceeding, Seaboard seeks authority by 
way of temporary exemption which would authorize it to 
accept and carry such United States mail as the Post- 
master General might tender it, pending action by the 
Board in Seaboard’s certificate case. In their Answers, 
both Pan American and TWA have opposed this request. 
In reply to those Answers, Seaboard sets forth the fol- 
lowing: 


(1) Correct decision on this exemption request requires 
that the issue raised and the interest, position and policy of 
the Post Office Department be clearly understood. The issue 
is whether Seaboard’s scheduled cargo flights shall be made 
available to the Post Office Department by exemption from 
Section 401 and without hearing, for transportation of 
United States mail* at service rates. The interest of the 
Post Office Department rests on the responsibility of the 
Postmaster General to secure the best possible transporta- 
tion for the mail. On the single issue before the Board at 
this time, i.e., whether services of Seaboard & Western Air- 
lines, a scheduled certificated air carrier, shall be made 
available to it, the Post Office Department’s position and 
policy, consistent with its responsibility, is and can only 
be affirmative. 


(2) Established Post Office Department and Civil Aero- 
nautics Board policy—on which there can be no disagree- 
ment—requires that the requested exemption be granted. 
No controverted factual questions are presented for con- 
sideration or decision; hence, no evidence need be submitted 
and there is no need for a hearing. 


(3) The Board has the legal authority to grant the 
requested exemption. Within the meaning of Section 416, 
enforcement of Section 401 would be an undue burden 
upon Seaboard by reason: (a) of the limited extent of 


4 Whenever United States mail is referred to, it is herein understood to 
include foreign transit mail. 
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Seaboard’s operation; and (b) of the unusual circumstances 
affecting Seaboard’s operation, and such enforcement is 
not in the public interest. 


IL 


Tre Issue aND THE INTEREST AND Posrrion oF THE 
Post Orrice DEParTMENT. 


Under the Act, an air carrier may not accept and the 
Postmaster General may not offer an air carrier mail for 
transportation unless the Board shall have previously 
authorized the carrier—by certificate or exemption—to 
transport such mail. The Postmaster General, regardless 
of his desire to do so, therefore, cannot utilize the services 
of an unauthorized air carrier and this, regardless of the 
fact that those services might be required in the best inter- 
est of the Postal Service, or in time of strike or other emer- 
gency, might, in fact, be the only service available by which 
to transport the mail. 

Thus, the grant of authority to an air carrier to trans- 
port United States mail, serves also as a grant of authority 
to the Postmaster General to use the services otherwise 
not available to him, which may prove to be of benefit to 
the Post Office Department. Yet, the Postmaster General 
is not required to use any such services and in fact may use 
them not at all, or on such broad or limited basis as best 
serves the requirements of the Nation’s postal system. The 
Post Office Department will decide whether and to what 
extent to use the services of any such authorized air carrier 
on the basis of the facts as they are at the time. He will 
select and use those mail-authorized schedules and services 
which will result in the best mail service. He cannot con- 
sider or use schedules of a carrier not authorized by the 
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Board to carry mail.® Thus, he cannot use the schedules 
of Seaboard & Western Airlines at the present time, even 
though it appears that such schedules would, in fact, expe- 
dite certain mail deliveries.© From the standpoint of the 
postal service, the interests of the Postmaster General 
can only be bettered by the grant of mail authority to an 
air carrier. It is, therefore, the established policy of the 
Post Office Department, where the issue is whether to 
grant mail authority, to favor there being made available 
to the Post Office Department, the services of all scheduled 
air carriers: 


“Tt is readily apparent that it is in the public 
interest to have available to the Department, on an 


5 The actual practice of the Department in determining the schedules 
it will use is briefly explained in a letter from the Post Office Department 
to the Board, dated 6 March 1958, attached hereto as Exhibit C. 


“With respect to the international operations involved in Sea- 
board and Western’s application for an exemption, the Department 
today has two U. S. air carriers 5 eevee approximately 204 
flights per week from the New York Gateway to the countries 
involved in the application. Schedules are fixed after conferences 
with the Department and give recognition to the interests of all 
concerned—the public, the airlines, and the Department... .” 


These conferences are limited to the carriers authorized to carry the 
mail. Seaboard is thus excluded, and the Post Office Department can 
give no consideration to possible use of its schedules even though they 
me be the best schedules available for the use of the Post Office Depart- 
men 


Civil Aeronautics Board i 
uthority to 


in this letter 

on the question whether Seaboard’s services shall now be made ilable. 
The letter clearly affirms the basic Post Office Department moattion that 
Seaboard’s services, if made available by the Board, would be used to the 
rs to which this use would “provide an earlier delivery of mail to 
a 
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‘as and when needed’ basis, the services of all air 
carriers regularly engaged in scheduled air transpor- 
tation, if this can be done without opening the door 
to the subsidy provisions of the Act. . ae 


“‘The Department submits that it is in the public 
interest, and in accordance with public convenience 
and necessity, to authorize any holder of a cargo type 
certificate to also engage in the transportation of 
mail, providing such authority can be granted with- 
out subsidy.’’ Brief of Post Office Department to 
Examiner James 8. Keith at 2-3, North-South Air 
Freight Renewal Case, C. A. B. Docket No. 5016. 


This solidly established Post Office Department policy 
was sufficiently set forth in the original application filed 
herein and has been specifically reaffirmed by the Post Office 
Department in its letter dated 6 March 1958 (Exhibit C). 
The Post Office Department, by this letter, has again 
advised the Board of the ‘‘desirability, from a postal stand- 
point, of having available on ‘a when, as, and if needed 
basis’ the capacity and schedules of all regularly scheduled 
certificated air carriers.”? And further that: the policy of 
the Department remains unchanged “‘. . . with respect to 
having available the services of all air carriers otherwise 
regularly engaged in scheduled certificated operations, for 
use in the event the need should arise, ...’’ The Depart- 
ment has also reaffirmed its intention to use Seaboard’s 
service if the Board grants the necessary authority: 


“If the Board concludes to grant the exemption 
requested, and schedules are offered and maintained 
that will expedite the ultimate delivery of mail to 
addressee, the Department, in keeping with its gen- 
eral policy, will make use of the service for the dis- 
patch of United States mail from New York. ?? 
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Denial of authority herein requested, would, of course, 
make it impossible, regardless of the merit, from a postal 
standpoint, of Seaboard’s services, for the Postmaster 
General to carry out this basic Post Office Department 
policy. It has thus, quite inevitably, become established 
Board policy consistent with Post Office Department policy, 
to grant the authority required to enable the Post Office 
Department to use the services of all scheduled air carriers 
should it choose to do so. Denial of Seaboard’s application 
herein would be contrary to the policies of both of these 
agencies of Government. 

As was the case with the letter advice received by the 
Board from the Post Office Department in Seaboard’s 
Christmas Mail Case (Exhibit B), the more recent letter of 
6 March 1958, contains reference to factual circumstances 
which will guide the Post Office Department in deciding 
whether or not—or the extent to which—it may use Sea- 
board’s services after they have been made available by 
Board action. For example, it is pointed out that there are 
now available 320 flights weekly from New York and Euro- 
pean points by United States and foreign Flag carriers. 
Availability of these flights will no doubt be considered by 
the Post Office Department after Seaboard has received its 
authorization, in determining to what extent the Depart- 
ment will use Seaboard’s schedules. The capacity presently 
available is not, however, a relevant consideration in deter- 
mining the question whether Seaboard ‘‘shall be author- 
ized’’ to carry mail. 

In its letter, the Department has stated that it is reluc- 
tant to insist upon ‘‘flights scheduled at frequent intervals 
around the clock” in spite of the desirability of such flights 
from a ‘‘mail service standpoint’? and has advised the 
Board that there is not the ‘‘peculiar need for exemption’’ 
which existed in the domestic cargo carrier mail exemption 
cases. 

References to these matters shed some light on the 
attitude of the Department, but are not factors which should 
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be considered in determining whether Seaboard’s schedules 
shall now be made available by exemption. The Depart- 
ment’s reluctance to insist that the Board make flights 
available around the clock is understandable. It is up to 
the Board to make the actual decision, and unless it should 
have some good reason for doing otherwise, it would pre- 
sumably make service available in accord with Post Office 
Department desires without the Department’s invading the 
Board’s province by insisting that a particular service be 
authorized. As to whether a new service is to be made 
available through exemption or by certificate, it would seem 
that the Post Office Department would have an interest in 
this question only if there were some peculiar reason why 
the Postmaster General believes that some particular 
service is essential at once. In the absence of such a situa- 
tion, the Postmaster General would simply favor avail- 
ability of a service in accord with policy, but would have 
no interest in whether it be made available by exemption 
or otherwise. 


LT. 


Tue Issuz Presentep Raises a Poticy QuESTION 
Onty anp No Question or Fact Rzequrerve 
EVIDENCE aND Hasina. 


The basic Post Office Department and CAB policy favor- 
ing the availability for mail transportation of the services 
of all certificated scheduled air carriers, requires no further 
comment. And there being raised no substantial or con- 
troverted factual question of a relevant nature, this policy 
becomes determinative of the issue presented. 

In deciding whether to authorize a carrier to carry mail 
and whether to permit the Postmaster General to use its 
services, there is involved no question as to whether the 
Postmaster General will in fact, use the services to be made 
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available; no question as to whether the schedules being 
performed or to be performed will be useful to the Post 
Office Department; no question as to the relative merits of 
the services of different carriers, either as to the number 
of schedules, times of departure or arrival, speed, capacity 
or type of equipment, or as to the adequacy of service 
already being performed by other air carriers. These are 
factual matters to be considered by the Postmaster General 
at the time he is deciding which of the available services he 
will use. Such facts cannot be known in advance at the time 
of a proceeding such as this one in which the issue is not 
whether the Postmaster General will use the service, which 
only he can decide, but only whether he shall be permitted 
to do so, a question the Board must decide. Schedules, 
equipment and other characteristics of the services of air 
carriers are entirely within the control of the air carrier 
involved, and necessarily change from time to time. Fac- 
tors such as these, appear to be irrelevant to the issue here 
raised for decision. The new service authorized may later 
be of benefit to the Postmaster General, and under Post 
Office Department policy, its availability is assumed to be. 
It cannot be adverse to his interests, because he will not 
utilize it unless he is satisfied that it will benefit the postal 
service. 

Similarly, it would seem that the question of diversion 
of mail revenues is hardly one on which a decision whether 
to authorize carriage of mail could properly turn. The 
Postmaster General is the largest single user of air trans- 
portation. One of the three objectives of the Civil Aero- 
nautics Act is improved mail service. Mere authorization 
of a new carrier can effect no diversion whatsoever, and 
whether to grant such authorization is the only issue in 
such a case as this. Whether diversion will in fact, result, 
can only be known at the time that it develops. And at 
that time it will develop only as a result of the Postmaster 
General’s choice of carriers; this choice being dictated 





87 


Reply to Pan American and TWA Answers to 
Seaboard’s Exemption Application. 


by the interests of the postal service—the objective being 
generally—to expedite the mail service: 


‘*A substantial diversion of mail revenue from 
the trunklines can only come from one thing: 
superior service by the cargo carriers. ...’’ Oral 
Argument, Air Freight Renewal Case, C. A. B. 
Docket No. 4770, 143-144 (Cromelin, Post Office 
Department). 


And any carrier has the power to prevent or at least 
minimize, possible diversion by providing attractive sched- 
ules, competitive equipment; in short—good service to the 
Post Office Department. Especially where subsidy is not 
involved, as in this case, but even where it is, the question 
of diversion—highly speculative at best—is either irrele- 
vant, or at most, a matter which can hardly be considered 
to be significant or persuasive in determining whether to 
grant mail authority to a new carrier at service rates. 
Seaboard operates a daily schedule leaving New York 
at midnight for various European points; there are no other 
schedules available after 8:00 o’clock in the evening until 
9:00 o’clock the following morning. A substantial amount 
of mail becomes available at Idlewild between 8:00 P. M. 
and 12:00 Midnight when Seaboard’s flight leaves (See 
Exhibit A). Were a hearing to be held and evidence sub- 
mitted on the question of diversion based on those facts, a 
certain conclusion would be reached. After Board decision 
based on that conclusion, Pan American and TWA might 
institute midnight schedules, or eleven o’clock schedules, or 
both. The Postmaster General might or might not, in the 
exercise of his duties use them. In any event, it is clear 
that a finding on the question of diversion could not reason- 
ably be relied upon in acting to grant or deny mail authority 
to Seaboard. Whether a carrier should be authorized to 
carry mail, or, looking at the other side of the coin, whether 
the Postmaster General should be permitted to use the 
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schedules of an air carrier for transportation of mail is a 
policy question only, and the established policies of the 
Post Office Department and of the Civil Aeronautics Board 
require that the requested exemption be granted. 


IIl. 


THe Boarp Has Lecan AutHoriry To GRANT THE 
ReQuesteD EXemprion. 


According to the Post Office Department (See Exhibit C 
attached), the two U.S. Flag transAtlantic passenger car- 
riers operate 204 flights weekly between New York and 
points served by Seaboard. Foreign flag carriers operate 
an additional 116 flights between New York and European 
gateways. All of these schedules are understood to be 
available for transportation of mail. Seaboard’s single 
daily flight has space available and it leaves Idlewild at a 
time when, according to the Post Office Department, sub- 
stantial mail has accumulated for dispatch to European 
points. Seaboard’s daily schedule, according to the Post 
Office Department, amounts to 7/320 of the total of both 
U. S. and foreign Flag carriers on which the Post Office 
Department is authorized to place United States mail. Sea- 
board’s operation and its schedules available to the Post 
Office Department will presumably continue during the 
immediate future to be thus limited in extent. 

All of the transAtlantic carriers, both foreign and U. 8S. 
Flag, except Seaboard, are now authorized to carry United 
States mail. Seaboard is in the peculiar position of having 
authority to carry the mail of every country it serves except 
that of its own country. The domestic all-cargo carriers 
have all been authorized to carry mail and so far as Sea- 
board is informed, there remain only two certificated sched- 
uled carriers who do not yet have authority to carry 
United States mail; Seaboard is one. 
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At this stage in the development of air freight, Sea- 
board’s operation is necessarily a relatively limited one. 
At least daily service however, with fast, high capacity air- 
craft, appears to be essential viewed from the standpoint 
of Seaboard’s objective of best developing its freight ser- 
vice. Thus, to best fulfill its obligations under its all- 
cargo certificate, Seaboard is under economic compulsion 
to offer service between its already certificated points, 
which may currently result in excess capacity suitable and 
readily available for the transportation of mail at little 
extra cost to Seaboard. To be compelled to continue oper- 
ating on this basis, without mail authorization, until a mail 
certificate proceeding could be concluded would, in view 
of the unusual circumstances affecting its operations, 
impose an undue burden upon Seaboard and would not be 
in the public interest. Both the Board and the Post Office 
Department would thus be prevented from carrying out 
established Post Office Department policy. 

The Hot Springs Case,7 C. A. B. 451 (1946) to the extent 
that it may still be considered as representing the Board’s 
view on the subject, is not controlling here. In that case an 
exemption was sought for service to a new point to which 
several applicants, including Chicago & Southern, sought 
to be certificated in a pending certificate case. Chicago & 
Southern requested exemption to serve Hot Springs pend- 
ing final action in the certificate case. Under such circum- 
stances, an exemption would appear to prejudge the grant 
of Chicago & Southern’s certificate and denial of the others. 
In addition, the statement in that case: ‘‘The fact that a 
carrier would obtain additional revenue from a proposed 
new service clearly cannot constitute a basis for the grant- 
ing of the relief sought here,’’ should not be applied to a 
non-subsidized carrier dependent entirely upon common 
carrier revenues for its survival. In Seaboard’s case also, 
it is already operating between the points for which it 
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requests mail authorization. No new authority is requested 
by way of exemption to operate between new points. 

Seaboard’s pending application for amendment of its 
certificate to authorize transportation of mail would take a 
substantial period of time. Seaboard’s temporary cargo 
certificate must be renewed upon its expiration date in 1960. 
This will require going through a full certificate proceeding. 
One certificate proceeding could be avoided by consolidat- 
ing the cargo case with the mail certificate case and in the 
interests of expeditious handling of the Board’s crowded 
docket and the elimination of unnecessary proceedings, this 
will probably be done. TWA favors this procedure. (See 
TWA’s Answer in Docket No. 9252, p. 1.) Under such 
a procedure, Seaboard’s mail certificate case would likely 
not be concluded for several years. 

The facts and circumstances in the instant case, insofar 
as they bear on the matter of required statutory findings 
under Section 416, are substantially identical to those on 
the basis of which the domestic all-cargo carriers were 
authorized to carry United States mail by exemption. The 
Board’s grant of such authority was sustained in American 
Airlines v. CAB, 231 F. 2d. 483 (U.S. App. D. C. 1956). 


Wuererore, Seaboard & Western Airlines, Inc., prays 
that the Civil Aeronautics Board will grant the requested 
exemption authority and grant such other and further 
relief as to the Board appears to be proper. 


Respectfully submitted, 


Harpy K. Mactay, 
Watrer D. Hansen, 
Attorneys for Seaboard & 
Western Airlines, Inc. 


13 March 1958. 
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Letter From Post Office Department, Dated 
December 13, 1957. 


Post OrriceE DEPARTMENT 
Bureau of the General 
Counsel 
Washington 25 


13 December 1957 


Mr. James R. Durree, 
Chairman, 

Civil Aeronautics Board, 
Washington 25, D. C. 


Re: Application of Seaboard & Western Airlines 
for Mail Exemption—Docket No. 9163 


Dear Mr. Durfee: 


Reference is made to the application of Seaboard & 
Western Airlines for a temporary exemption which would 
authorize it to carry United States mail between New York 
and the European cities which it serves, during the 1957 
Christmas/New Year period, at the service mail rate pres- 
ently paid other United States air carriers for such ser- 
vice. 

In view of the fact that there are no scheduled departures 
of mail flights from New York to Europe between 8:00 P. M. 
and 9:00 A. M., the next day, mail ready for air dispatch 
after 8:00 P.M. is necessarily held over until the next morn- 
ing. In the limited time since being served with a copy of 
Seaboard’s applicant we have not been able to secure a 
report from New York to verify Seaboard’s statement that 
79% of the total civilian mail addressed to European points 
becomes available for dispatch at Idlewild Airport between 
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the hours of 8:00 P. M. and 2:00 A. M.; however, it is a 
known fact that a very substantial quantity of mail does 
become available for dispatch to Europe during those hours, 
much of which could be transported by Seaboard’s midnight 
flights if the requested exemption is granted. 

It is the opinion of the Department’s transportation 
officials that use of Seaboard’s scheduled flight departing 
Idlewild Airport at midnight would provide an earlier 
delivery of mail to the addressees than if the mail were held 
over to the next flight of either Pan American or TWA, in 
various European cities such as London, Paris and Frank- 
furt. In the event the requested exemption is granted, the 
Department would utilize Seaboard’s services to Europe for 
the dispatch of mail the delivery of which would be thereby 
expedited. 


Sincerely yours, 


/s/ Hersert B. WarsurtTon 
Acting General Counsel 


ec: Pan American World Airways 
Trans World Airlines 
Seaboard & Western Airlines 
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Letter From Post Office Department, 
Dated December 16, 1957. 


Posr Orrice DEePaRTMEnt, 
Washington 25, D. C. 


16 December 1957 
Mr. James R. Durfee 


Chairman 
Civil Aeronautics Board 
Washington 25, D. C. 


Re: Application of Seaboard & Western Airlines 
for mail exemption—Docket No. 9163. 


Dear Mr. Durfee: 


Unfortunately, our letter of December 13 was written 
hastily and without complete factual data. 

It is true the schedule offered by Seaboard & Western 
would at times provide an earlier delivery of mail to 
addressees—if those schedules were rigidly maintained and 
if mail were available. 

Experience with some cargo carriers has shown that 
maintenance of schedules and even continued operations 
are dependent upon cargo volume. Mail is secondary. 

As for the availability of mail at Idlewild in time for 
the midnight departure, the figure of 79% is misleading in 
that it represents mail for ali of Europe, Asia and Africa, 
or, in other words, includes points not served by Seaboard 
& Western. The entire accumulation based on present vol- 
ume runs somewhat like the following: 


8 PM to 12 PM 

12 Midnight to 2 AM........... 
2AMto4 AM x 
4AM to 6 AM. 
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The accumulation for London, Frankfurt, Paris and Rome 
from 8:00 P. M. to Midnight approximates 400 Kilos. 

The division by destination is important to us. For a 
creaming of the traffic by one carrier to the heavy volume 
points could leave what tonnage remained for the other 
carriers as being insufficient to justify maintenance of the 
present service or air mail rate. The present rate was 
we believe influenced by contemplating the total tonnage 
involved to all points. Any diminution in service or read- 
justment in rates is most undesirable. 

Obviously, the Christmas volume is no criterion for 
normal times. 

Our further inquiry develops that there has been no 
backlog of Christmas mail. The certificated carriers col- 
laborating closely with the Post Office Department have 
been supplying extra off-scheduled flights to take care of 
the additional volume. In fact, more flights have been 
offered to us than we found need to accept. We had no 
knowledge of this when writing you December 13. 

Likewise overlooked was the Post Office Department’s 
policy to first give the carrier or carriers transporting the 
mail—regardless of whether such carriers are rail, highway, 
water or air—an opportunity to hold the traffic, when com- 
petition presents, before we make a diversion. 

In all fairness, this supplementary letter is justified, but 
the need for writing it is deeply regretted. 


Sincerely yours, 
/8/ Ase McGrecor Gorr 
General Counsel 


Seaboard & Western 


Note: Exhibit C to this reply is the Post Office Depart- 
ment letter of March 6, 1958, reproduced supra at p. 76. 
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BEFORE THE 


CIVIL AERONAUTICS BOARD, 
Wasuineton, D. C. 


Ty ree Marrer or THE APPLICATION OF 
Szasoarp & Westesn Aretrves, Inc., 
for amendment of its certificate of 
public convenience and necessity un- 
der Section 401 of the Civil Aeronanu- 
tics Act of 1938, as amended. 


Motion for Expeditious Action. 


Seaboard & Western Airlines, Inc., on 13 February 
1958, filed an exemption application for authority to carry 
service rate mail pending action on its application to amend 
its certificate to authorize such mail transportation. It is 
Seaboard’s position, already clear on the basis of its appli- 
cation, answers of Pan American World Airways, Inc., 
and Trans World Airlines, Inc., and Seaboard’s reply, that 
it is established beyond question that in its pending cer- 
tificate case, Seaboard will ultimately be granted the 
requested authority. 

It follows that the sole issue presented to the Board in 
this exemption proceeding concerns the question of remedy, 
ie., whether Seaboard shall be temporarily authorized to 
carry such mail now, or shall be required to await comple- 
tion of a formal proceeding involving submission of evi- 
dence, hearing and all of the lengthy and formal procedural 
steps necessarily incident thereto. 

As Seaboard has already stated, there is raised no policy, 
factual or legal issue on the basis of which the Board might 
ultimately deny Seaboard the requested authority to carry 
United States mail on a service rate basis. 

The application for exemption was filed because of Sea- 
board’s belief that exemption was the only proper and avail- 
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able adequate remedy and the one that was needed and fully 
justified under circumstances which are known to the Board. 

The current economic situation in the air transporta- 
tion industry is critical and it appears that all segments 
require Board attention of one type or another to relieve 
the situation. Mail, to Seaboard, would be an additional 
commodity and could be an additional source of needed 
revenue; a commodity which would help fill empty space 
generally available on Seaboard’s daily flights. Currently, 
the Postmaster General is not authorized to use Seaboard’s 
flights, even though they might constitute the best available 
mail service and Seaboard is not authorized to offer its 
services to the Postmaster General. This matter, in which 
Seaboard seeks to remove this impractical prohibition, has 
now been pending before the Board since. 14 February 
1958; a period of some 11 weeks since filing of that appli- 
cation; some 9 weeks since Pan American and TWA filed 
their answers; and some 7 weeks since Seaboard filed its 
reply. During these 3 periods, with Seaboard’s request 
for relief pending before the Board for its consideration 
and action, approximately 78, 63 and 51 daily all cargo 
Super Constellation flights of Seaboard & Western Air- 
lines, the fastest all cargo service available on the Atlantic, 
generally having revenue space available, have flown from 
New York to points served by Seaboard in Europe. These 
flights flown while Seaboard’s request for relief was await- 
ing Board action constitute from 14 to 22% of a full years 
operation by this non-subsidized all cargo carrier; reve- 
nues which Seaboard may have lost cannot be ascertained. 
Approximately 79% of all Eastbound mail out of New 
York, including that destined to points served by Seaboard, 
becomes available at New York’s Idlewild airport between 
8:00 P. M., and 2:00 A. M., Seaboard’s flights leave that 
Airport at midnight; no other flights leave between the 
hours of 8:00 P. M., and 9:00 A. M. (See Appendices A & 
B to Seaboard’s Reply in this proceeding). 

The remedy by exemption, if it is to fulfill what is 
probably its principal objective, ie., expeditious relief 
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under proper circumstances, require prompt attention and 
action by the Board. Such circumstances clearly exist in 
this case. Ultimate grant of mail authority to Seaboard 
after full hearing and after all of the formal steps incident 
to such a proceeding, would appear to constitute an inade- 
quate remedy. To require Seaboard under the circum- 
stances therefore, to await mail authority until the con- 
clusion of a certificate proceeding, would clearly amount 
to an undue burden within the meaning of section 416. 

Seaboard as an all cargo carrier is authorized to carry 
all commodities of all shippers, including the mail of 
foreign countries. It seeks no subsidy in connection with 
its request for the right to carry United States mail; only 
the right therefore to carry what is in fact, nothing more 
than a single additional commodity. It is inconceivable 
that there could ever be a finding that it is in the public 
interest to deny to the Postmaster General the right to 
ship mail on Seaboard’s schedules which are available to 
every other shipper, including the postal authorities of 
every other country in the world. 

Returning to the question of undue burden, under sec- 
tion 416, a review of Board orders and opinions will dis- 
close that initial and interim authority to carry not only 
mail, but passengers and property as well, have repeatedly 
been granted to certificated carriers without hearing or 
other formal proceedings. 

Pan American and TWA have opposed Seaboard’s 
requested exemption and raised the question of undue 
burden. There is attached a list of route exemption author- 
izations heretofore granted by the Board to these carriers, 
clearly for no other reason than to increase revenues in 
probably none of which cases is undue burden, as clearly 
shown as in the instant proceeding. The dates between 
the filing of application and of favorable Board action are 
also shown in support of the contention here made that 
expeditious action on exemption requests is not only cus- 
“‘tomary, but in fact, an essential part of administrative 
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relief under section 416, to which parties are entitled under 
proper circumstances. 

Although individual precedents may not always be con- 
sidered strictly binding on an administrative agency in 
proceedings before them, it would be difficult under firmly 
established Board policy, to justify any decision denying 
an exemption to a non-subsidized all cargo carrier merely 
authorizing it temporarily and until action on its pending 
certificate case, to carry what amounts to nothing more 
than an additional commodity and especially when that 
commodity is the United States mail which, more than any 
other commodity, should have available to it, all available 
suitable scheduled transportation service at rates no 
greater than those paid to other carriers for the same 
services; and especially during a critical period in the 
transportation industry when empty space is generally 
available and maximum carrier revenues are required 
better to insure continued successful air transport 
operations, 

In view of uncounted Board decisions in fact requiring 
no showing whatsoever of undue burden, there would 
appear to be no rational or suitable justification for deny- 
ing essential relief in an important proceeding solely on 
the basis of objections by competing carriers whose only 
benefit could be such as might result from inevitable delay, 
oceasioned by lengthy administrative handling in the grant 
of mail authority to Seaboard & Western Airlines. 


Waenrerore, it is respectfully requested that the Board 
take immediate and favorable action on Seaboard and 
Western Airlines’ application in this matter. 


Respectfully submitted, 


Harpy K. Mactay 
Waures D. Hansen 
Attorneys for Seaboard & Western Airlines, Inc. 


5 May 1958 
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Reply of Pan American World Airways, Inc. t 
Motion. 


Pan American Wortp Amways System 
Chrysler Building, 135 East 42nd Street, New York 17, N. Y. 


ExEcurTive OFFICES 

May 12, 1958 
Civil Aeronautics Board 
Washington 25, D. C. 


Re: Application of Seaboard & Western 
Airlines for Exemption. 


Docket No. 9264. 


Dear Sirs: 


Despite a 17-page application for an exemption order 
authorizing the carriage of United States mail, and a 16- 
page reply (plus 6 pages of attachments) to answers filed 
by Pan American and TWA in opposition, Seaboard & 
Western Airlines has now filed a further document, dated 
May 5, 1958, which it has labeled ‘‘ Motion for Expeditious 
Action’’. In fact, however, this is little more than a repeti- 
tion of argument in support of its application. Since such 
repetition is wasteful of the time and effort of the Board, 
its Staff and all interested parties, and is unauthorized by 
the Board’s Rules of Practice, the document in question 
should be physically stricken from the record and returned 
to Seaboard. 

If such action is not taken, we respectfully request that 
the Board consider the following, in addition to the matters 
set forth in Pan American’s answer dated February 28, 
1958: 


1. While there never was any need for mail service by 
Seaboard, as the March 6, 1958 letter from the Post Office 
Department makes clear, Seaboard’s case is weaker now 
than when it filed its application. Although it still repeats 
(p. 3) that its midnight schedule from New York offers the 
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only U. S. carrier departure from 8 P. M. to 9 A. M., this 
is erroneous. The official Airline Guide for May, 1958, shows 
that Pan American’s all-cargo flights, operated six days a 
week, depart at 6 A. M.; and that TWA operates one all- 
cargo flight a week at 3 A. M., as well as several combination 
flights departing as late as 9:30 P. M. 


2. Although Seaboard keeps talking about its ‘‘daily’’ 
service, its record of performance continues to deteriorate. 
It is Pan American’s information and belief that, far from 
providing daily service, Seaboard has cancelled more than 
one-third of its scheduled eastbound transatlantic flights 
since it filed its application for exemption. 


3. The critical ‘‘current economic condition in the air 
transportation industry’’, to which Seaboard refers (p. 2), 
has affected Pan American severely, and renders it unthink- 
able that the Board would authorize diversion of any United 
States mail revenue from Pan American. Whereas Pan 
American’s Atlantic Division sustained an operating loss 
of $1,436,000 during the first quarter of 1957, this increased 
to $4,913,000 for the first quarter of 1958. 


4, Since the date that Seaboard filed its application, 
every certificated all-cargo carrier authorized to carry mail 
has petitioned for subsidy. At least one of them, Riddle 
Airlines, has taken the position that a certificate condition 
prohibiting a request for subsidy is legally ineffective, and 
that the Board must award subsidy as a matter of law. 

In the light of the foregoing, it is clear that when the 
Board does act, it should deny Seaboard’s application. 


Respectfully submitted, 
Pan American Wortp Amways, Inc. 


By Exrav Scuort, 
Senior Attorney. 


CC: Seaboard & Western Airlines 
Trans World Airlines ; 
Post Office Department 
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Reply of Trans World Airlines, Inc. to Motion. 


Cuapsousne, Parke, Wurresme & WoLFF 
25 Broadway, New York 4, N. Y. 


May 14, 1958 
Civil Aeronautics Board 
Washington 25, D. C. 


Re: Application of Seaboard & Western 
Airlines, Inc. for Exemption, 
Docket No. 9264 


Dear Sirs: 


On behalf of Trans World Airlines, Inc. and in answer 
to a document dated May 5, 1958 and called a ‘‘Motion for 
Expeditions Action” by Seaboard & Western Airlines, Inc., 


we submit that the Motion should be disregarded or denied 
because it sets forth no material allegations of fact in 
addition to those set forth in documents previously filed 
in this proceeding by Seaboard. The reasons why those 
allegations are insufficient to justify the relief sought by 
Seaboard are set forth in TWA’s answer dated March 1, 
1958. 

The ‘‘Motion’? now filed by Seaboard alleges that 
United States mail is simply ‘‘an additional commodity”’’. 
The Board has previously held that United States mail is 
not a commodity which can be carried under a certificate 
authorizing carriage of property, even if limited to that 
portion of the mail known as APO and FPO mail. Seaboard 
and Transocean APO and FPO Mail Tariff Investigation, 
Docket No. 6489, Order No. E-8768, November 18, 1954. 

Seaboard’s latest contention that mail should be treated 
simply as another commodity is particularly specious when 
other certificated all-cargo carriers are demanding subsidy 
on the ground that they have been authorized to carry 
United States mail. 
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The document filed by Seaboard should be disregarded, 
and its application in the above matter denied. 


Respectfully submitted, 


CHaDBoURNE, Parke, Wurresie & Wotrr, 
Attorneys for 
Trans World Airlines, Inc. 


ce: Seaboard & Western Airlines, Inc. 
Pan American World Airways, Ine. 
Post Office Department 
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Board’s Order No, E-12519, 
Order No. B-12519 


Unrrep Srates or AMERICA 
CIVIL AERONAUTICS BOARD 


Wasuineton, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 16th day of May, 1958 


In roe Marrer or THE APPLICATION OF 

Srasoarp & Westzrn Argirnzs, Inc., 

for amendment of its certificate of 

public convenience and necessity un- ) Docket No. 9252. 
der Section 401 of the Civil Aeronau- 

tics Act of 1938, as amended. 


Iv rae Marrer or tHe APPLICATION oF 
Szasoarp & Western Amm.rvzs, Inc., 
for amendment of its certificate of 
public convenience and necessity un- 
der Section 401 of the Civil Aeronau- 
ties Act of 1938, as amended, 


Seaboard and Western Airlines, Inc. (Seaboard) is the 
holder of a temporary certificate of public convenience and 
necessity authorizing it to engage in the foreign air trans- 
portation of property, inter alia, between New York and 
the following European cities: Shannon, London, Glasgow, 
Hamburg, Brussels, Amsterdam, Dusseldorf, Cologne, 
Frankfurt, Nuremberg, Stuttgart, Munich, Paris, Geneva, 
and Zurich. 
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By application dated February 13, 1958 (Docket No. 
9264), Seaboard requested exemption from section 401 of 
the Act so as to authorize it to carry United States and 
foreign transit mail on a non-subsidy service rate basis, 
pending action by the Board on the application for such 
amendment of its certificate which it filed on February 7, 
1958 (Docket No. 9252). 

At the time of filing its application for amendment of its 
certificate, Seaboard also filed a motion for expedited hear- 
ing. Pan American World Airways, Inc. (Pan American) 
and Trans World Airlines, Inc. (TWA) have filed answers 
in opposition to the motion, and Seaboard has filed replies. 

In support of its motion, Seaboard states, inter alia, 
that its cargo schedules have available substantial capacity 
which could be utilized to carry mail and thus improve mail 
deliveries to European points; that diversion of revenues 
from other U. S. carriers would be minor; and that since it 
is not requesting subsidy it would appear the certificate pro- 
ceeding could be limited and brief. In their answers, TWA 
and Pan American state that diversion of mail revenues 
would be substantial. TWA points out that its international 
division’s operating profit for the twelve months ended 
September 30, 1957 was less than $500,000. Pan American 
asserts that the proceeding probably would not be a simple 
one since a review of Seaboard’s basic certificate would be 
required should Seaboard contend that it needs mail author- 
ity to continue the transatlantic all-cargo experiment. 

In support of its exemption application, Seaboard states, 
inter alia, that the Board has adopted the Post Office 
Department’s policy of favoring authorization of new car- 
riers, particularly cargo carriers, to transport mail at non- 
subsidy rates; that in the area of mail certification, the 
very availability of the proposed service is in the public 
interest even though existing mail service is fully adequate; 
that it has a need for maximum revenues to develop air 
freight on an economic and profitable basis ; that the present 
difficulties in developing air transportation on an economic 
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basis are unusal circumstances affecting all cargo opera- 
tors; that the additional schedules and services may prove 
of benefit to the Post Office Department; that any mail reve- 
nues it may secure would have no substantial adverse 
impact on Pan American or TWA; that the public interest 
will require ultimate issuance to Seaboard of the requested 
certificate ; and that it is presently authorized to carry mail 
of all countries except the United States. 

Pan American and TWA have filed answers and Pan 
American a petition for leave to intervene with the Board, 
seeking denial or setting down of the application herein for 
hearing. In support thereof, inter alia, these carriers allege 
as follows: (1) the applicant has not made a showing of 
undue burden; (2) Seaboard alleges no more than that it 
would like to have the additional revenue; (3) any U. S. 
mail carried by Seaboard would be diverted and thus raise 
the possibility of returning Pan American and TWA to a 
subsidy status or of increasing their service mail rate; (4) 
the existing mail service is excellent and there is no need 
for additional service; (5) the Post Office Department did 
not support Seaboard for exemption authority to carry the 
mail during the last holiday season (Docket No. 9163) ; (6) 
enforcement of Section 401 is in the public interest; and (7) 
that Seaboard’s authority to carry foreign air mail results 
from the statute itself rather than from any authority 
granted it by the Board. 

Seaboard replied to these answers on March 14, 1958 
stating that there is no evidentiary question involved in 
this case and that the Board decision should turn entirely 
on a matter of Post Office Department and Board policy. 

The Post Office Department informed the Board that its 
basic policy remains the same with respect to having avail- 
able the services of all scheduled certificated air carriers 
for use in the event the need would arise. There is cur- 
rently more capacity than needed for the transportation of 
air mail from New York to the European points, but the 
Department states that if the exemption is granted it will 
use such service if it expedites mail delivery. 
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The Board, upon consideration of the aforesaid matters 
and of financial reports on file, finds that the motion of 
Seaboard for expedited action in Docket No. 9252 should 
be granted. It is quite evident that Seaboard’s financial 
situation is acute, and that revenues for the transportation 
of mail may be of assistance to the carrier during its present 
crisis. It is, therefore, important that the Board deter- 
mine, as promptly as possible, whether the certificate 
amendment sought by Seaboard should be granted. The 
issues in the proceeding are limited and expedited treat- 
ment will permit an early decision. 

Pending conclusion of the certificate proceeding in 
Docket No. 9252 we find that Seaboard should be granted 
immediate relief, by exemption authority to carry mail on 
@ non-subsidy basis. For the eight month period ending 
February 28, 1958, the carrier had an operating loss of 
$3.2 million of which $2.9 million occurred from October 1, 
1957. Further, it has a negative working capital position. 
This has occurred despite an increase in revenue ton miles 
and operating revenue during 1957 over the corresponding 
1956 period.* It is evident that Seaboard’s existence is 
in jeopardy. While no one can question the importance of 
the certificate provisions of the statutory plan embodied in 
the Act, the Board’s exemption powers are designed to 
afford it the flexibility needed to meet changing conditions 
for the over-all development and good of the air transporta- 
tion system. While the additional revenue accruing to Sea- 
board through this exemption cannot be precisely estimated, 
it is apparent, on the basis of the schedules currently 
offered, that the amounts of mail revenue will be of mate- 
rial assistance to the carrier in improving its working 
capital position and in supporting its cargo operations. 
To deprive the carrier of the opportunity to earn these 
revenues pending decision on its certificate application 
would impose an undue burden on it and would not be 


1 Seaboard inaugurated service under its certificate on April 10, 1956. 
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in the public interest. We have a duty to give the carrier 
as much aid and encouragement for economic survival 
as we can within the provisions of the Act. Such aid can be 
given in this instance without delay and without burden- 
ing the Federal Treasury. On the basis of the comparative 
schedules offered by Seaboard, Pan American and TWA, 
only a small portion of the mail revenues of the latter 
two carriers will be subject to diversion and accordingly 
there will be no substantial adverse effect upon these 
carriers pending a formal determination of the issues 
raised by the certificate application. Whereas the diver- 
sionary effect on the existing carriers will be slight, the 
benefit to Seaboard will be relatively substantial. Further, 
to the extent that Seaboard’s services are utilized by the 
Post Office Department to expedite mail delivery, as pointed 
out in the Post Office filing, the public interest will be bene- 
fited. 

It is evident from the foregoing that the authority con- 
ferred by exemption is limited in extent and in the public 
- interest. Accordingly, the Board finds that the enforcement 
of the provisions of Section 401 of the Act insofar as they 
would prevent the operations hereinafter authorized, would 
be an undue burden on Seaboard by reason of the limited 
extent of, and unusual circumstances affecting its opera- 
tion and is not in the public interest; and 


Ir 1s Onprrep: 


1. That Seaboard’s motion for expedited action in 
Docket No. 9252 be and hereby is granted, and that the 
answers of TWA and Pan American be and they hereby are 
denied ; 


2. That Seaboard be and is hereby temporarily exemp- 
ted from the enforcement of Section 401 of the Act insofar 
as Seaboard would otherwise be prevented from carrying 
United States and foreign transit mail on a non-subsidy, 
service rate basis; 
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3. That the exemption authority granted herein shall 
be effective from the date of this order and shall continue 
in effect until final disposition by the Board of Seaboard’s 
application in Docket No. 9252; 


4, That the answers of TWA and Pan American, and 
Pan American’s petition for leave to intervene and to set 
the application in Docket No. 9264 down for hearing be and 
they hereby are denied; 

5. That this order may be amended or revoked in the 
discretion of the Board without hearing. 


By the Civil Aeronautics Board: 


/s/ M. C. Motzicaw 
Secretary 


(Szax) 


Vice Coarmreman Gurney Dissenrine: 


I am opposed to granting this carrier the right to carry 
mail for the following reasons: 


1. No need has been shown for additional capacity 
across the North Atlantic. 


2. Any diversion of mail from the all-purpose carriers 
on the North Atlantic route may seriously impair the finan- 
cial condition of these carriers. 


3. It is doubtful whether additional schedules will be 
utilized by the Post Office Department for carrying the mail 
and therefore the carrier will receive very little benefit 
from this authority. 


4. I am not convinced that the Board has the authority 
under Section 416 of the Act to grant an exemption. (See 
Chicago and Southern Air Lines, Inc., Hot Springs Exemp- 


tion, 7 C. A. B. 451). 
/s8/ Cuan Guenzy 
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Stipulation. 


IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE Disteicr or CotumBmu Crcorr. 


Pan American Wostp Arways, Inc., 
Petitioner, 
v. 


Crvm Arronavtics Boarp, No. 14,497 
Respondent, 


Szasoanp & Western Arsiives, Lo., 
Intervenor. 


Trans Wortp Areuimes, Inc., 
Petitioner, 
v. 


Crvm Azronavtics Boazp, 
Respondent, 


Szasoarp & Western Aruryezs, Inc., 
Intervenor. 


Tr Is Heresy Srrev.aTep anp AGREED: 


(1) That the foregoing jomt appendix includes those 
portions of the certified record in the above-entitled cases 
which the several parties desire to bring to the attention of 
the Court. 


(2) That any party, in brief or argument, may refer to 
any portion of the certified record not included in this joint 
appendix to the same extent and effect as if such portion 
were included herein, it being understood that any portion 
of the record thus referred to will be printed in a supple- 
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Stipulation. 


mental joint appendix if the Court directs the same to be 
printed. 


Dated July 24, 1958. 


Roserr C. Barnarp 
Attorney for Petitioner, 
Pan American World Airways, Inc. 


Gzorce A. SPaTER 
Attorney for Petitioner, 
Trans World Airlines, Inc. 


O. D. Ozmenr 
Attorney for Respondent. 


Harpy K. Mactay 
Attorney for Intervenor. 
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Statement of Question Presented 


Do the findings of the Civil Aeronautics Board, and the 
underlying facts, support an order, under Section 416(b) 
of the Civil Aeronautics Act, granting a certificated trans- 
atlantic cargo carrier an exemption to carry U. S. mail 
pending determination of its application for a certificate 
to carry such mail? 
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Jurisdictional Statement 


Petitioner, Pan American World Airways, Inc. (some- 
times hereinafter referred to as “Pan American”) seeks 
review of Order Serial No. E-12519 of the Civil Aero- 
nautics Board (sometimes hereinafter referred to as “the 
Board”), entered May 16, 1958, granting Seaboard & 
Western Airlines, Inc. (sometimes hereinafter referred 
to as “Seaboard”) an exemption under Section 416(b) of 
the Civil Aeronautics Act (sometimes hereinafter referred 
to as “the Act”) to carry United States mail across the 
Atlantic pending determination of Seaboard’s application 
for a certificate of public convenience and necessity to 
carry such mail. 

Jurisdiction of this Court is invoked under Section 1006 
of the Civil Aeronautics Act, 49 U.S.C., Section 646, and 
Section 10 of the Administrative Procedure Act, 5 U.S.C., 
Section 1009. 


Statement of the Case 


The Parties 


Pan American is a corporation organized and existing 
under the laws of the State of New York, whose principal 
business is that of an air carrier engaged in performing 
transportation by air of persons, property and mail under 
certificates of public convenience and necessity issued by 
the Board pursuant to the provisions of Section 401 of 
the Civil Aeronautics Act. These include a certificate, first 
issued in 1939, authorizing transportation across the 
Atlantic between the United States and Europe. These 
operations are conducted by one of the principal operat- 
ing divisions of Pan American, called the “Atlantic 
Division.” 

A second United States air carrier, Trans World Air- 
lines, Inc. (sometimes hereinafter referred to as “TWA”) 





2 


is also authorized by a certificate of public convenience 
and necessity, first issued in 1945, to engage in the trans- 
portation by air of persons, property and mail across the 
Atlantic between the United States and Europe. These 
operations are conducted by an operating division of TWA 
called its “International Division.” 

Three years ago Seaboard was granted a limited certifi- 
cate to operate to Europe (Order No. E-9311, approved by 
the President June 16, 1955). Its certificate is sharply 
limited in two respects—it authorizes the carriage of 
property only,® and it is effective for only a five-year 
period. The Board decision to award even this certificate 
to Seaboard was by a 3 to 2 vote, and followed an earlier 
unanimous denial (15 CAB 565, approved by the President 
on May 10, 1952). 

Twelve other scheduled airlines of foreign nations are 
authorized to carry passengers, cargo and mail between 
the United States and Europe. They compete vigorously 
and effectively with the U. S. airlines for passenger and 
cargo traffic, but, as shown below, carry relatively little 
U. S. mail. 


Seaboard’s Property Certificate 


Pan American and TWA had opposed the issuance of 
a cargo certificate to Seaboard. In part, such opposi- 
tion was based on their concern that Seaboard would 
divert cargo traffic and revenues from them, contrary to 
the public interest. However, the majority of the Board 
rejected this argument in the belief that an additional 
competitor, specializing in the carriage of cargo, would 
create substantial additional cargo traffic for all carriers 
(Order No. B-9311, p. 19). 


_* Under the Act, the holder of any certificate to engage in foreign 
air transportation may carry mail of foreign countries. 
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Pan American and TWA had also contended that Sea- 
board’s cargo-only operations would be unprofitable and 
that, as a result, Seaboard would seek added authorization 
which would divert still further revenues from them 
(Order No. E-9311, p. 5). Seaboard contended otherwise, 
and the Board found for Seaboard (p. 11). At the same 
time, however, the Board issued clear warning that Sea- 
board accepted a cargo-only certificate at its own risk: 


“It is also within the realm of possibility that 
scheduled all-cargo service by an independent 
carrier may not prove to be economically feasible. 
This, however, is something that can be determined 
only by actual experience. Since the service will 
not be subsidized, it becomes a matter for the new 
carrier and its shareholders to determine whether 
as a matter of business judgment it desires to ven- 
ture its capital in this enterprise. All of the appli- 
cants are fully aware of the attendant risks, and 
all are actively seeking the opportunity to prove the 
economic feasibility of this venture.” (Order No. 
E-9311, p. 14). 


Seaboard’s Operations 


Seaboard commenced operations under its cargo certifi- 
cate in April 1956. After an initial first year of cargo 
traffic growth, this tapered off, and by the latter part of 
1957, Seaboard’s traffic declined in comparison with the 
same period in the preceding year. This decline has con- 
tinued into 1958 (JA, p. 108), although the total poundage 
of transatlantic cargo carried by all transatlantic airlines 
has increased. As predicted by Pan American and TWA, 
Seaboard’s certificated cargo operations have been con- 
ducted at a loss. 
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The Importance of Authorization to Carry U. S. Mail 


The authority to carry U. S. mail granted by their 
certificates is a right of great value to Pan American and 
TWA: 


a) It is large in amount. During the year ended May 
31, 1958, Pan American and TWA* were paid approxi- 
mately $13,000,000 for carrying U. S. transatlantic mail, 
with no element of subsidy. During this same 
period, their combined operating income (before taxes) 
amounted to only $4,866,000, from total operating reve- 
nues of more than $200,000,000 and on a total invest- 
ment which exceeded $125,000,000. 


b) It is profitable. Although the service mail rates are 
fixed—and properly so—on an allocated cost basis, there 
is little added cost in carrying mail, since it is carried on 
flights which would be operated in any event and there is 
almost always space available for mail without displace- 
ment of other traffic. Any reduction in U. S. mail rev- 
enue would therefore cause an almost equivalent reduction 
in operating income—or increase in operating loss. 


¢) It is virtually noncompetitive with the 12 foreign 
carriers who compete with the U. S. airlines for trans- 
atlantic passenger and cargo traffic. The U. S. Post Office 
Department controls the assignment of U. S. mail traffic. 
Over 90% has been carried by Pan American and TWA, 
and less than 10% by the foreign transatlantic airlines. 


Seaboard’s Application for Mail 


Seaboard’s first application for authority to carry U. S. 
mail was made on December 11, 1957, when it requested 
exemption authority to carry mail during the Christmas 


* Here, and elsewhere in this memorandum, unless otherwise 
indicated, references to Pan American and TWA are to their trans- 
atlantic operations. 
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period (Docket No. 9163). This was a peak period in 
mail movement, but the Post Office Department advised 
the Board that it did not need Seaboard’s services, and 
pointed out substantial considerations against granting 
Seaboard’s application. The Board denied the application 
(Order No. E-12048). 

Seaboard followed this with an application, dated 
February 7, 1958, for amendment of its certificate to 
authorize the carriage of mail (Docket No. 9252), with 
which it filed a motion for expeditious action (JA, pp. 26 
and 29).* Subsequently, by application dated February 
13, 1958 (Docket No. 9264), Seaboard asked for exemption 
authority to carry mail pending decision of its certificate 
application, urging that its ultimate mail certification was 
a foregone conclusion (JA, p. 49). 


Position of the Post Office Department 


The Post Office Department, which had not even sup- 
ported Seaboard’s application for a limited Christmas 
period exemption, made clear that it did not support 
Seaboard’s second and broader application for exemption 
(JA, p. 76). It advised the Board that “there is more 
capacity than currently needed for the transportation of 
air mail from the New York Gateway to the European 
points”, and distinguished an earlier case, where the 
Department had supported applications by domestic cargo 
carriers for exemptions to participate in the experimental 
airlift of surface mail, by noting that in Seaboard’s case 
“there is not the peculiar need for exemption which 
existed because of the airlift experiment in the domestic 
situation cited by the applicant” (JA, p. 78). 


* JA references are to Joint Appendix. 
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The Board’s Order Granting the Exemption 


By Order No. B-12519—the order under review—the 
Board granted Seaboard’s motion for expedited hearing 
on its certificate application, and also granted Seaboard 
application for an exemption order authorizing carriage 
of U. S. mail pending final disposition of the certificate 
application (JA, p. 105). The Vice Chairman of the 
Board dissented from the award of exemption authority 
on the ground that it was not in the public interest and 
was of doubtful legality (JA, p. 110). This appeal is 
limited to the award of exemption authority. 

The principal and virtually the sole basis for the 
Board’s exemption order was a finding that Seaboard 
was in a critical financial condition; that Seaboard’s very 
existence was in jeopardy because of its negative working 
capital position and its recent and current operating 
losses; and that mail revenue “will be of material assist- 
ance to the carrier in improving its working capital 
position and in supporting its cargo operations,” whereas 
the effect of diversion of mail revenues from Pan Ameri- 
can and TWA “will be slight”. The Board thereupon 
concluded that “the authority conferred by exemption is 
limited in extent and in the public interest.” 


Omissions in the Board’s Order , 


The Board’s order was silent with respect to numerous 
relevant and significant factors, including the following: 


a) Seaboard had never offered any proof or even 
alleged that it was in a financial crisis, nor had it ever 
suggested that its continued existence or operations were 
in jeopardy. It did no more than to state that “like all 
cargo carriers” it “requires maximum available revenues”, 
and to refer to “difficulties involved today in developing 
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air transportation on an economic basis” (JA, pp. 61 and 
62). This is a long way from the anguished cry of a 
earrier going under for the third time. If Seaboard had 
alleged that it was in a financial crisis, Pan American 
could readily have shown the allegation to be untrue. 
Seaboard itself had just predicted that operations would 
become profitable in the second quarter of 1958, and that 


“Based on business already in hand and the gen- 
eral outlook for the remainder of 1958, your com- 
pany expects to overcome losses incurred early in 
the year and to complete 1958 on a profitable 
basis.” (Annual Report for 1957, p. 9). 


As recently as June 9, 1958, an affidavit filed by Seaboard 
in opposition to Pan American’s motion for stay* 
affirmed that it still “hopes that * * ° its operations 
for the year will be profitable.” (Answer of Seaboard, 
App. J., p. 2). Two agreements to lease aircraft and 
crews to foreign airlines, which the Board recently 
approved (Order Nos. E-12313 and 12405), will generate 
over $7,500,000 in revenues for Seaboard, during the 12 
months beginning May 1, 1958. The complete absurdity 
of any claim of financial crisis is shown by the fact that 
just two days before the Board authorized Seaboard to 
carry mail by exemption order on this account, Seaboard 
filed an agreement with the Board to buy stock in a 
foreign airline for $1,400,000, to be paid on or before 
November 30, 1958, on call of the seller (Docket No. 
9555). The opinion granting the exemption gives no 
indication that the members of the Board were made 
aware of this. 


* This was denied without prejudice to renewal after November 
1, 1958, if there shall not have been final action on its certificate 
application by that date. 
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b) Even if Seaboard were in a financial crisis, this 
would be the very situation concerning which the Board 
had put Seaboard on notice that it accepted a certificate 
at its own risk. The Board never accepted the responsi- 
bility, nor would the Act permit it to do so, to keep an 
unsuccessful cargo service in operation by additional au- 
thority which would necessarily be detrimental to the 
other all-purpose U. S. transatlantic air carriers. 


c) The Board wholly failed to consider the serious 
financial problems of Pan American and TWA. Reports 
filed with the Board prior to the adoption of the exemp- 
tion order showed that Pan American’s Atlantic Division 
had sustained an operating loss of $5,669,000 and TWA’s 
Snternational Division a loss of $6,481,000 during the 
period October 1957 through March 1958. For total 
System operations of both companies, the operating 
losses for the six month period ended March 1958 were 
$10,060,000 and $18,416,000 respectively. This was not a 
normal winter pattern, but reflected a sharp and acceler- 
ating deterioration,* which has generally affected all 
U. S. air carriers. 


d) Although the Board made the bald statement that it 
could authorize Seaboard to carry mail “without burden- 
ing the Federal Treasury” (JA, p. 109), the Board had 
no basis for saying this. There is pending before the 
Board a proceeding initiated by the Board for the fixing of 
Pan American’s mail rate since October 1, 1956, which 
may include subsidy, and Pan American’s current opera- 
tions show a need for substantial subsidy. Any diversion 
of U. S. mail revenue from Pan American increases this 
need by an equivalent amount. Further, as the Post 
Office itself cautioned the Board (JA, p. 77), Seaboard’s 


* During the six months ended March 1957, the system i 
losses atin American and TWA were $1,124,000 and $12,340,000 
respectively. 
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authorization to carry mail might ultimately necessitate 
an increase in compensatory mail rates, which would 
directly burden the Treasury. 


e) The Board ignored its own decision, in the latest 
completed certificate case to raise this issue, to defer 
action on another overseas cargo carrier’s mail certificate 
application, because the Board had not yet assessed its 
experiment of permitting domestic cargo carriers to carry 
mail (Service to Puerto Rico Case, Order No. E-11959, 
p. 3, approved by the President November 15, 1957). The 
Board has yet to make such an assessment. The appli- 
cant which went through a certificate hearing must wait, 
whereas Seaboard—which just applied—is given exemp- 
tion authority! 


Petitions for Stay 


Concurrently with the filing of petitions for review, 
Pan American and TWA also petitioned this Court for 
a stay pending decision on the merits. The petitions for 
stay were argued before Judges Bazelon, Danaher and 
Burger on June 12, 1958, and, by order dated June 16, 
1958, were denied “without prejudice to renewal after 
November 1, 1958, if there has not been final action, 
including Presidential approval, with regard to the pend- 
ing application of Seaboard & Western Airlines, Inc., for 
an amendment to its certificate with regard to carriage 
of Atlantic mail.” 


Statutes Involved 


The Board’s exemption order was purported to be 
issued under authority of Section 416(b) of the Act, 
which permits the Board to 


“exempt from the requirements of this title or any 
provision thereof, or any rule, regulation, term, 
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condition, or limitation prescribed thereunder, any 
air carrier or class of air carriers, if it finds that 
the enforcement of this title or such provision, or 
such rule, regulation, term, condition, or limitation 
is or would be an undue burden on such air carrier 
or class of air carriers by reason of the limited 
extent of, or unusual circumstances affecting, the 
operations of such air carrier or class of air 
carriers and is not in the public interest.” 


This and other pertinent provisions of the Civil Aero- 
nautics Act and of the Administrative Procedure Act are 
set forth in Appendix A. 


STATEMENT OF POINTS AND SUMMARY 
OF ARGUMENT 


I 


The Board did not, and on the facts could not, make 
the specific findings needed to support the Board’s con- 
clusory statement that adherence to the normal certificate 
procedure would be an undue burden on Seaboard and 
contrary to the public interest. 


Section 416(b) of the Act empowers the Board to 
exempt an air carrier from the normal certificate pro- 
cedure only where the Board makes valid findings that 
adherence to such procedure 


“ °* © would be an undue burden on such air 
carrier ®° * * by reason of the limited extent 
of, or unusual circumstances affecting, the opera- 
tions of such air carrier * * * and is not in 
the public interest.” 


It is not enough for the Board merely to say this; rather, 
its conclusion must rest on valid and substantiated find- 
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ings that all the conditions precedent to the grant of an 
exemption from the certificating process have been met. 
These are (1) undue burden caused by one of two specific 
reasons, and (2) public interest in dispensing with the 
normal certificating procedure. Here the Board made no 
such findings, and had no basis in fact for any of them. 
Instead it appears to have allowed itself to be panicked, 
on the basis of information, coming from somewhere out- 
side the record, and not alleged in Seaboard’s application 
that Seaboard was in a serious financial condition. We 
need not debate whether, if this information were true, it 
would support the exemption. For it was not true and 
certainly cannot afford a basis for the exemption when 
petitioners did not even have an opportunity to be heard 
upon it. 


Il 


This Court’s decision in American Airlines v. Civil Aero- 
nautics Board, 97 U. S. App. D. C. 324, 231 F. 2d 483 
(1956), shows the invalidity of the Board’s order. 


Although, in the case cited this Court, by a vote of two 
to one, sustained an exemption order authorizing domes- 
tic cargo carriers to participate in a surface mail airlift 
experiment, all three opinions show that the Judges par- 
ticipating in that decision would have reached a contrary 
result on the record here. 





The Board did not, and on the facts could not, make 
the specific findings needed to support the Board’s con- 
clusory statement that adherence to the normal certificate 
procedure would be an undue burden on Seaboard and 
contrary to the public interest. 


A. Section 416(b) must be given a scope consistent 
with the basic scheme of the Civil Aeronautics Act. 


Section 416(b) cannot be construed as if it stood sep- 
arate and apart from the other provisions of the Civil 
Aeronautics Act. Congress cannot be thought to have 
given an airline a free election between two methods of 
obtaining authorization to fly—one involving the full 
procedural safeguards of notice, hearing before an 


examiner, an initial or recommended decision, brief and 
argument thereon to the Board, and, in the case of inter- 
national certificates, a final determination by the Presi- 
dent, and the other a “quickie” exemption. The exemp- 
tion provisions of Section 416(b) must be construed and 
applied in the light of the basic policy of the Act that 
authorization to conduct air service shall be given by 
certificate of convenience and necessity awarded after 
full hearing and other procedural safeguards. 

The Board has long been on record to this effect. 

In Chicago & Southern Air Lines, Inc., Hot Springs 
Exemption, 7 CAB 451 (1946), Chicago & Southern 
sought a temporary exemption to Hot Springs pending 
a hearing on its certificate application. The city was not 
served by any other airline, it keenly desired Chicago & 
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Southern’s service, and the application was not opposed 
by any operating air carrier. Nevertheless, citing two 
previous cases, the Board denied the application, stating 
(p. 404): 
“We do not believe that this evidence constitutes 
a basis for a finding that the requirements of a full 
compliance with the provisions of section 401 of 
the Act is an undue burden on the carrier. The 
fact that a carrier would obtain additional revenue 
from a proposed new service clearly cannot con- 


stitute a basis for the granting of the relief sought 
here.” (Emphasis added.) 


The Vice Chairman of the Board referred to this decision 
in dissenting from the award of exemption authority to 
Seaboard. 

Again, in American Airlines et al., Route Consolida- 
tions, 7 CAB 337 (1946), the Board emphasized that 


“the mere fact that an exemption would be to the 
individual interest of the prospective exemptee is 
not justification for its grant, and the Board will 
order such exemptions only if it appears that com- 
pelling reasons of public interest demand the ex- 
emption” (p. 349). 


See, also, Standard Airlines, Inc., et al., Exemption Re- 
quest, 9 CAB 583, 584 (1948) ; Large Irregular Carriers, 
Exemptions, 11 CAB 609, 611 (1950). 

This Court has expressed exactly the same view. 
American Airlines v. Civil Aeronautics Board, 98 U. 8. 
App. D. C. 348, 353, 235 F. 2d 845, 850 (1956). 

It is also clear that valid use of the Board’s exemption 
power requires more than the mere mouthing of the 
statutory language, but must be supported by valid find- 
ings in sufficient detail to permit effective review. This 
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principle, applicable to all agency adjudication, American 
Broadcasting Co. v. Federal Communications Commission, 
85 U. S. App. D. C. 343, 179 F. 2d 437 (1949), has been 
specifically expounded by this Court in relation to exemp- 
tions under Section 416(b) of the Civil Aeronautics Act: 


“To validate an order of exemption the Board must 
comply with the statute; i.e., it must find what the 
staute requires it to find, not in conclusory fashion 
in the statutory language but in such fashion that 
a reviewing court can test the validity of the find- 
ing.” (American Airlines, supra, 98 U. S. App. 
D. C. at 356, 235 F. 2d at 853.) 


Here there were no findings, nor any proper basis for 
findings, to support the exemption order. 


B. There was no proper or adequate basis for a 
finding of “undue burden” for either of the reasons 
specified in Section 416(b). 

To await the outcome of a certificate case would be no 
more of an “undue burden” on Seaboard than on any 
other applicant for a certificate. This is the normal 
method for obtaining authorization. While all certificate 
cases may, indeed, be burdens in the colloquial sense, they! 
are burdens contemplated by the statute and therefore in 
the normal case certainly are not “undue”. Seaboard 
did not apply for a mail certificate until February 1958, 
and, in the light of the Board’s extremely congested 
calendar®, could not have expected hearing on its appli- 
cation for a considerable period of time. The Board has 
therefore granted Seaboard very substantial relief by 
ordering expedited hearing on its certificate application— 


* Certificate applications typically are docketed years before they 
are heard. 
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an order from which no appeal has been taken and which 
goes a long way toward eliminating any burden normally 
involved in awaiting the outcome of a certificate pro- 
ceeding. 

Seaboard itself had difficulty in even alleging “undue 
burden”. The best it could come up with was an argu- 
ment that favorable decision on its certificate application 
was “virtually assured”, and that the necessity to forego 
mail revenues in the interim was therefore an undue 
burden (JA, pp. 60 and 62). Obviously, however, any self- 
confident applicant can make this same allegation, which 
is clearly inadequate. Chicago & Southern Air Lines, 
Inc., Hot Springs Exemption, 7 CAB 451. Further, as 
Pan American pointed out to the Board (JA, p. 68), 
Seaboard’s optimism was not at all justified, since the 
Board’s most recent ruling, after hearing on a cargo 
earrier’s application for a mail certificate, was to defer 
action pending a thorough-going review of the entire 
experiment. (Service to Puerto Rico Case, Order No. 
E-11959.) 

The Board could not and did not accept Seaboard’s 
argument. Someone therefore came up with the theory 
of “financial crisis”. We need not debate whether a 
finding to this effect would show “undue burden”. For, 
as shown above (p. 6), Seaboard had not even alleged 
this, and petitioners had no opportunity to show its 
falsity, as they easily could have done and as, indeed, 
was done by facts within the Board’s notice. Indeed, as 
shown in Seaboard’s Answer to the Petitions for Stay, 
even Seaboard itself could not accept this finding without 
qualification, and added its own refinement—that, while it 
anticipates that 1958 will be profitable, without U. S. 
mail revenue, it faces “a difficult and burdensome cash 
position” (Appendix J to Seaboard’s Answer, p. 2)— 
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evidently not too burdensome, however, when Seaboard 
is investing $1,400,000 in the stock of another airline 
(Docket No. 9555). 

However, “andue burden” in general, even if it could 
properly have been found to exist, would not sustain the 
Board’s exemption order. For the statute specifies that 
an exemption may be issued only where an undue burden 
arises from one of two specified reasons—“* * * the 
limited extent of, or unusual circumstances. affecting, the 
operations of such air carrier.” Neither of these further 
conditions has been met here. 


1. The Board hardly even purported to find that “un- 
usual circumstances” necessitated the exemption. It did 
not even use the words “unusual circumstances” except in 
a last conclusory sentence, in which it merely repeated the 
words of the Act (JA, p. 109). This does not constitute 
a legally adequate finding (p. 14, supra). 


There was good reason for the Board’s failure to find 
“anusual circumstances”, since none exist. All Seaboard 
could think of arguing, in its application for exemption, 
was that 


“Difficulties involved today in developing air trans- 
portation on an economic basis are unusual cir- 
cumstances affecting all cargo operators within 
the meaning of Section 416 of the Act” (JA, p. 62). 


But these same difficulties affect other air carriers as well 
—including Pan American (see p. 8, sSupra)—and, un- 
fortunately, hardly qualify as “onusual”. 

2. The Board did find that “the authority conferred 
by the exemption is limited in extent” (JA, p. 109)—but 


it never explained why. For this failure, too, there was 
good reason: 
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(a) That the exemption authority is to continue only 
until final disposition by the Board of Seaboard’s certifi- 
cate application cannot provide the required limitation; 
if it did, every applicant for a certificate could auto- 
matically be granted exemption pending final decision.” 
In the Chicago and Southern case, supra, the Board was 
unable to make a finding of “undue burden” even though 
a parallel certificate proceeding had already been heard 
and would soon be before the Board for decision (7 CAB 
451, 452). 


(b) There is no limit on the number of flights which 
Seaboard may operate, nor is the area of operation limited 
in extent, since Seaboard’s property certificate, and there- 
fore its mail exemption, authorizes flights between the 
United States and Ireland, the United Kingdom, the 
Netherlands, Belgium, West Germany, France and Switz- 
erland. 


(c) The exemption is not limited in extent because of 
the type or value of traffic involved. Mail is one of the 
three categories of traffic covered by the Act—persons, 
property and mail—and the right to carry mail across 
the Atlantic is worth $13,000,000 a year to Pan American 
and TWA. It is particularly valuable because it is car- 
ried at small added cost. 


It should be noted also that when Section 416(b) speaks 
of a finding of “undue burden” being rested on “limited 
extent”, the “limited extent” is not of the operation to be 
carried on under the exemptions but of the total opera- 
tions being conducted by the air carrier. The Board did 


* A bill which would specifically have empowered the Board to 
authorize interim air transportation pending the outcome of regular 
certificate proceedings passed the House of R resentatives in 1947, 
but was not acted on in the Senate (H.R. 4169, 80th Cong., Ist Sess.). 
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not and could not make any such finding with respect to 
Seaboard, with its 15,163 miles of route and annual 
revenues of $7,174,448. Furthermore, even if counsel 
for the Government should now attempt to suggest some 
respect in which the “limited extent” of Seaboard’s opera- 
tions makes compliance with the certificate provision 
an undue burden, and we can think of none, the Board 
itself never revealed the basis for its conclusion. This, 
in itself, is a fatal defect. As said in Securities € Ex- 
change Commission v. Chenery Corporation, 318 U. S. 
80 (1943) : 

“The grounds upon which an administrative order 


must be judged are those upon which the record 
discloses that its action was based.” 


See also Mississippi River Fuel Co. v. Federal Power 
Commission, 82 U.S. App. D. C. 208, 163 F. 2d 433 (1947). 


C. There was no proper basis for the Board’s state- 
ment that adherence to the certificate procedure was not 
in the public mterest. 

Section 416(b) does more than require a finding of 
“andue burden” for one of the two specified reasons; it 
also requires a valid finding that enforcement of the cer- 
tificate requirement “is not in the public interest”. For 
such a finding, the Board relied on two factors: 


1. It stated that “to the extent that Seaboard’s serv- 
ices are utilized by the Post Office Department to expedite 
mail delivery * * * the public interest will be benefited” 
(JA, p. 109). But the Post Office Department made clear 
that it did not need Seaboard’s mail service, and certainly 
not by exemption (JA, p. 76). The possibility that, despite 
this, the Board might conceivably conclude, in the certifi- 
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cate case, that Seaboard could effect some improvement in 
mail service, does not support an emergency exemption by- 
passing the carefully drawn scheme of the Act. 


2. The Board also stated that it would not be in the 
public interest to “deprive” Seaboard of “the opportunity 
to earn (mail) revenues pending decision on its certificate 
application.” However, Seaboard’s situation in this re- 
spect was no different from that of any other applicant 
for a certificate, except perhaps on the theory, presented 
for the first time in the Board’s opinion, that immediate 
mail revenues were necessary to Seaboard’s “economic 
survival” (JA, p. 109). As noted above (p. 6), no 
such issue had been presented and there was no factual 
basis for such a finding. But even if there were, it would 
still be legally inadequate both in itself and because of the 
many far more important public interest factors—includ- 
ing the serious financial condition of Pan American and 
TWA—which the Board did not consider at all. 


II 
This Court’s decision in American Airlines v. Civil Aero- 
nautics Board, 97 U. S. App. D. C. 324, 231 F. 2d 483 
(1956), shows the invalidity of the Board’s order. 


Although in American Airlines v. Civil Aeronautics 
Board, 97 U. S. App. D. C. 324, 231 F. 2d 483, a majority 
of this Court sustained an exemption order authorizing 
domestic cargo carriers to carry mail,* two separate opin- 
ions of the majority and the dissenting opinion of Chief 
Judge Edgerton make clear that they would have reached 
a different result on the facts presented here. 

The American Airlines case involved an appeal by certifi- 
cated domestic trunkline carriers from a Board order 


* Petitioner respectfully di with the Court’s holding that 
there may be circumstances under which the Board has such power, 
and preserves the point in the event this case reaches the Supreme 
Court. 
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authorizing domestic cargo carriers, by exemption, to par- 
ticipate in an experiment, sponsored by the Post Office 
Department, wherein surface mail was moved by air. The 
Post Office Department vigorously supported the applica- 
tions for exemption, claiming, inter alia, that use of the 
cargo carriers in the experiment would 


“add to the knowledge and experience sought by the 
Department to provide a basis for its future rec- 
ommendations with respect to this special class of 
air transportation” (231 F. 2d at 485). 


Further, the Board specifically found that the surface mail 
experiment was temporary in nature, and might well be 
terminated before certificate proceedings could be com- 
pleted. 

The Board’s order was sustained by a vote of 2 to 1, with 
three separate opinions: 


1. The first, and most positive in upholding the Board, 
was that of Judge Bastian, but even he relied heavily on 
the very special circumstances outlined above. No such 
circumstances exist here. Far from supporting Sea- 
board’s application for exemption, the Post Office Depart- 
ment has been quite negative (JA, p. 76). It has no need 
for the service, there is no new knowledge or experience 
to be obtained, and mail carriage by Seaboard may lead 
to an increase even in service mail rates. Further, there is 
no possibility that the flow of transatlantic mail will 
have ceased before the conclusion of a certificate proceed- 
ing. If Seaboard is successful in its certificate applica- 
tion, there will be ample mail available for it to carry. 

2. Judge Prettyman concurred, but added a separate 
opinion because “the question seems to me closer than my 
brother Bastian indicates it is to him” (p. 488). He 
concluded his short separate opinion as follows: 


“T realize too that this case does not necessarily 
rest upon so broad a concept of the exemption 
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requirements as I have posited, because the experi- 
mental carriage of the mail with which this case 
is concerned may well be completed before certifi- 
cation proceedings can be completed. In such event 
denial of an exemption would be a total and final 
deprivation of participation. This is not the case 
in the usual application for exemption” (p. 488). 


Seaboard’s application, however, is routinely “usual”, and 
presents no more than a desire on its part. to increase 
its revenues as quickly as possible, in contravention of the 
careful certificate provisions of the Act. 


3, Finally, Chief Judge Edgerton dissented because, 
whereas the Board based its findings of “ondue burden” 
on “unusual circumstances”, he was of the opinion that 
the circumstances, which affected all uncertificated air 
carriers, were not unusual. 


In short, every one of the three Judges in the American 
Airlines case took a view that should have led the Board 
to deny Seaboard’s exemption application here. This 
Court should not countenance administrative action in 
such plain defiance of the clear intent of its decision. 


CONCLUSION 


The order granting Seaboard an exemption to carry 
United States. mail pending determination of its 
certificate application should be annulled. 


Respectfully submitted, 
Heney J. FRIENDLY, 
Rosert G. BaRNagD, 
Attorneys for Petitioner, 
Southern Building, 
Washington 5, D. C. 


Pan American World Airways, Inc., 
135 East 42nd Street, 
New York 17, N. Y. 
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APPENDIX A 
CIVIL AERONAUTICS ACT 


“Sec. 401 [49 U.S.C. §481] (a) No air carrier shall 
engage in any air transportation unless there is in force 
a certificate issued by the Authority authorizing such air 
carrier to engage in such transportation: * * °”’. 


“(h) The Authority, upon petition or complaint or 
upon its own initiative, after notice and hearing, may 
alter, amend, modify, or suspend any such certificate, in 
whole or in part, if the public convenience and necessity 
so require, or may revoke any such certificate, in whole 
or in part, for intentional failure to comply with any 
provision of this title or any order, rule, or regulation 
issued hereunder or any term, condition, or limitation 
of such certificate: * * °”. 


“Sec. 416 (b) (1) The Authority, from time to time 
and to the extent necessary, may (except as provided in 
paragraph (2) of this subsection) exempt from the 
requirements of this title or any provision thereof, or 
any rule, regulation, term, condition, or limitation pre- 
scribed thereunder, any air carrier or class of air carriers, 
if it finds that the enforcement of this title or such 
provision, or such rule, regulation, term, condition, or 
limitation is or would be an undue burden on such air 
carrier or class of air carriers by reason of the limited 
extent of, or unusual circumstances affecting, the opera- 
tions of such air carrier or class of air carriers and is 
not in the public interest.” 


“Sec, 1006 [49 U.S.C. §646] (a) Any order, affirmative 
or negative, issued by the Authority under this Act, 
except any order in respect of any foreign air carrier 
subject to the approval of the President as provided in 
section 801 of this Act, shall be subject to review by the 
circuit court of appeals of the United States or the 
United States Court of Appeals for the District of Colum- 
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bia upon petition, filed within sixty days after the entry 
of such order, by any person disclosing a substantial 
interest in such order. After the expiration of said sixty 
days a petition may be filed only by leave of court upon 
a showing of reasonable grounds for failure to file the 
petition theretofore.” 


“(b) A petition under this section, shall be filed in the 
court for the circuit wherein the petitioner resides or 
has his principal place of business or in the United States 
Court of Appeals for the District of Columbia.” 


“Section 10 Administrative Procedure Act [5 U.S.C. 
§1009] Judicial Review of Agency Action. Except so 
far as (1) statutes preclude judicial review or (2) agency 
action is by law committed to agency discretion— 


Rights of review.——(a) Any person suffering legal 
wrong because of any agency action, or adversely affected 
or aggrieved by such action within the meaning of any 
sear statute, shall be entitled to judicial review 
thereof. 


Form and venue of action—(b) The form of pro- 
ceeding for judicial review shall be any special statutory 
review of proceeding relevant to the subject matter in 
any court specified by statute or, in the absence or inade- 
quacy thereof, any applicable form of legal action (in- 
cluding actions for declaratory judgments or writs of 
prohibitory or mandatory injunction or habeas corpus) 
in any court of competent jurisdiction. Agency action 
shall be subject to judicial review in civil or crimina: 
proceedings for judicial enforcement except to the extent 
that prior, adequate, and exclusive opportunity for such 
review is provided by law. 


Reviewable Acts. (ce) Every agency action made re- 
viewable by statute and every final agency action for 
which there is no other adequate remedy in any court 
shall be subject to judicial review. Any preliminary, 
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procedural, or intermediate agency action or ruling not 
directly reviewable shall be subject to review upon the 
review of the final agency action. Except as otherwise 
expressly required by statute, agency action otherwise 
final shall be final for the purposes of this subsection 
whether or not there has been presented or determined 
any application for a declaratory order, for any form 
of reconsideration, or (unless the agency otherwise re- 
quires by law and provides that the action meanwhile 
shall be inoperative) for an appeal to superior agency 
authority. 


Scope of Review. (d) So far as necessary to decision 
and where presented the reviewing court shall decide all 
relevant questions of law, interpret constitutional and 
statutory provisions, and determine the meaning or 
applicability of the terms of any agency action. It shall 
(A) compel agency action unlawfully withheld or unrea- 
sonably delayed; and (B) hold unlawful and set aside 
agency action, findings, and conclusions found to be (1) 
arbitrary, capricious, an abuse of discretion, or other- 
wise not in accordance with law; (2) contrary to consti- 
tutional right, power, privilege or immunity; (3) in ex- 
cess of statutory jurisdiction, authority, or limitations, 
or short of statutory rights; (4) without observance of 
procedure required by law; (5) unsupported by substan- 
tial evidence in any case subject to the requirements of 
sections 1006 and 1007 of this title or otherwise reviewed 
on the record of an agency hearing provided by statute; 
or (6) unwarranted by the facts to the extent that the 
facts are subject to trial de novo by the reviewing court. 
In making the foregoing determinations the court shall 
review the whole record or such portions thereof as may 
be cited by any party, and due account shall be taken of 
the rule of prejudicial error. June 11, 1946, ¢. 324, §10, 
60 Stat. 243.” 
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Statement of Questions Presented. 


1. Whether the Civil Aeronautics Board has power, 
under Section 416(b) of the Civil Aeronautics Act, without 
approval by the President under Section 801 of the Act, to 
grant an air carrier certificated to carry only property an 
exemption authorizing the transportation of mail in foreign 
air transportation. 


2. Whether the Board’s findings of ‘‘undue burden’’ 
and ‘‘public interest,’’ which are statutory prerequisites 
to the granting of relief under Section 416(b), have any 
rational or lawful basis. 


3. Whether the Civil Aeronautics Board has power, 
under Section 416(b) of the Civil Aeronautics Act, to 
authorize by exemption the transportation of mail by car- 
riers not certificated to transport mail. (As to this point, 
see infra, page 34, footnote °.) 


4, Whether the Board is required to hold a hearing in 
proceedings under Section 416(b) in which the rights of 
certificated mail carriers are adversely affected. (As to 
this point, see infra, page 40, footnote °.) 
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Gnited States Court of Appeals 


For rHe District or Cotumsia Crrcurr 


Trans Wortp Arauinss, Inc., 
Petitioner, 
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Civ Azronavrics Boarp, No. 14,506 
Respondent, 


Seapoarp & WeEsTERN Arunes, Inc., 
Intervenor. 


BRIEF FOR PETITIONER. 
Jurisdictional Statement. 


Petitioner (‘“‘TWA’’) seeks review of an order of the 
Civil Aeronautics Board (‘‘the Board’’) granting Sea- 
board & Western Airlines, Inc. (‘‘Seaboard’’) an ‘‘exemp- 
tion authority’’ under §416(b)(1) of the Civil Aeronautics 
Act (Act of June 23, 1938, c. 601, 52.Stat. 973, 1005, 49 
U. S. C. §496(b)(1)) to carry mail in certain foreign air 
transportation in competition with petitioner and other 
carriers, 

The order under review, No. E-12519, is dated May 16, 
1958 (105-110).* Thereby the Board in effect temporarily 
amended Seaboard’s certificate so as to permit the trans- 
portation of mail. This was done, however, without Presi- 
dential approval under Section 801 of the Act (52 Stat. 
1014, 49 U. S. C. §601). 

This Court has jurisdiction under §1006(a) of the Act 
(52 Stat. 1024, as amended, 49 U.S. C. §646(a)) and §10 of 
the Administrative Procedure Act (Act of June 11, 1946, 
c. 324, 60 Stat. 243, 5 U.S. C. §1009). 


* Numbers in parentheses not otherwise identified refer to the 
pages of the Joint Appendix. 
All italics are added unless otherwise stated. 
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Statement of the Case. 


Petitioner is an air carrier. In 1945 it was certificated 
to conduct transatlantic operations, including the trans- 
portation of mail. Northeast Airlines, Inc., et al., North 
Atlantic Route Case, 6 C. A. B. 319, 359 (1945). 

TWA has been carrying mail across the Atlantic for 13 
years. Its transatlantic competitors now include Pan Ameri- 
can World Airways, Inc. (‘‘Pan American’’) and about 12 
foreign air carriers. 


Seaboard’s Temporary Certificate. 


Seaboard is a cargo air carrier. Its initial application 
for a certificate to transport property across the Atlantic 
was unanimously denied in United States-Europe-Middle 
East Cargo Service Case, 15 C. A. B. 565 (1951), approved 
by the President on May 10, 1952 (see 15 C. A. B. at p. 568). 

Subsequently the Board, by a 3 to 2 vote, recommended 
that Seaboard be given a temporary certificate for five 
years. Transatlantic Cargo Case, Order No. B-9311 (1954). 
After more than a year, the President approved issuance of 
the certificate (18). 

Seaboard’s temporary certificate does not extend to the 
transportation of mail.* It authorizes Seaboard to engage 
only ‘‘in foreign air transportation with respect to prop- 
erty’’ between New York and several European points (16). 
TWA serves many of the same cities, e.g., London, Paris, 
Frankfort and Zurich (39). 


Seaboard’s Original Exemption Application. 


In December 1957 Seaboard applied for an exemption 
authorizing it to carry mail between New York and certain 


* For brevity, we shall use ‘‘mail’’, without qualification, in the 
same sense as the definition in §1(23) of the Act, te., ‘‘United 
States mail and foreign-transit mail’’ (52 Stat. 979, 49 U. S. C. 
§401(23)). Mail of foreign countries is within the purview of 
Seaboard’s certificate. 
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European cities during the Christmas holiday period (34 
35). 
The Board denied the exemption forthwith, because 
‘‘Seaboard has not established that’’ there ‘‘would be an 
undue burden upon Seaboard by reason of the limited 
extent of, or unusual circumstances affecting its operation 
and is not in the public interest.”’ Order No. E-12048 
(Dec. 24, 1957). 


Seaboard’s Application to Amend 
Its Temporary Certificate. 


On February 7, 1958, Seaboard instituted proceedings 
—Docket No. 9252 below—under Section 401 of the Act to 
amend its temporary certificate ‘‘to include the carriage 
of United States and Foreign Transit mail on a non-subsidy, 
service-rate basis’’ (27). 

Concurrently Seaboard moved for ‘‘expeditious action’”’ 
on this application (29-32). It asserted that the proceed- 
ing ‘‘could be completed quickly and at a minimum cost 
in staff time and effort’? (31). 


Seaboard’s Second Application for 
a Mail Exemption. 


Less than a week later—February 13, 1958—Seaboard 
applied under Section 416(b) of the Act for an ‘‘exemption 
order’’ authorizing it to carry mail pending decision of 
the application to amend its temporary certificate (49-64). 
This was Docket No. 9264 below. 

Seaboard contended that the amendment was a ‘‘virtual 
certainty’? (60), and that ‘‘the certificate proceeding will, 
in all likelihood, and as a practical matter, prove to be a 
pro forma affair’ (61). It sought the exemption because a 
‘certificate proceeding would, in all probability, not be 
completed for several months, even though it were to be 
expedited in accordance with a motion filed by Seaboard, 
and the grant of that motion may not be possible in view 
of the Board’s crowded docket’’ (61). 
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Neither in its application—nor at any other time—did 
Seaboard claim that, without mail revenue, its ‘‘existence’’ 
would be ‘‘in jeopardy.’’ Yet that was the theory on which 
the Board ultimately granted the exemption (108). 


The Position of the Post Office Department. 


Both TWA (72-75) and Pan American (65-71) filed 
answers opposing Seaboard’s application. 

The Post Office Department expressed its views in a 
letter (76-78). It first reviewed the existing transatlantic 
mail service (77): 


‘“With respect to the international operations in- 
volved in Seaboard and Western’s application for 
an exemption, the Department today has two U. S. 
air carriers operating approximately 204 flights per 
week from the New York Gateway to the countries 
involved in the application. Schedules are fixed 
after conferences with the Department and give 
recognition to the interests of all concerned—the 
public, the airlines, and the Department. In addi- 
tion, there are approximately 116 scheduled flights a 
week operated by foreign air carriers between this 
gateway and European gateways.’’ 


The Post Office concluded there was no urgent need to 
have Seaboard carry mail (77-79): 


“Obviously, in total, there 1s more capacity than 
currently needed for the transportation of airmail 
from the New York Gateway to the European points, 
and consequently there is not the peculiar need for 
exemption which existed because of the airlift 
experiment in the domestic situation cited by the 
applicant.’”* 


In its reply, Seaboard took the curious position that the 
Post Office Department’s views were of no particular sig- 
nificance (84-85). 


* The ‘domestic situation cited by the applicant’’ was considered 
in American Airlines, Inc. v. Cwil Aeronautics Board, 97 U. 8. 
App. D. C. 324, 231 F. 2d 483 (1956), discussed infra pp. 37-39. 
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The Order Expediting Seaboard’s Application 
to Amend Its Temporary Certificate. 


On May 16, 1958, the Board granted Seaboard’s motion 
to expedite hearings on the application to amend its tem- 
porary certificate to authorize the carriage of mail. Order 
No. B-12519, par. 1 (109). 

No appeal was taken from that decision. Hence an 
expedited hearing will be held on Seaboard’s application 
for an amended certificate, Docket No. 9252. 


The Order Granting Seaboard 
“Exemption Authority” to Carry Mail. 


In this Order No. E-12519, however, the Board went 
further. Paragraph 2 granted Seaboard’s application in 
Docket No. 9264 for an exemption (109). The ‘‘exemption 
authority’’ is to ‘‘continue in effect until final disposition 
by the Board of Seaboard’s application in Docket No. 
9252”? (110). 

The Board’s theory was that Seaboard was in such 
acute financial straits that its ‘‘existence is in jeopardy’’ 
(108). 

No such contention had been made by Seaboard. On 
the contrary, Seaboard stated in its Annual Report through 
the first quarter of 1958: 


‘<Based on business already on hand and the general 
outlook for the remainder of 1958, your company 
expects to overcome losses incurred early in the 
year and to complete 1958 on a profitable basis.’’* 


Under this ‘‘exemption authority’’—granted on a theory 
never advanced by applicant itself—Seaboard transports 
mail to and from Europe in direct competition with TWA 
and the other carriers presently certificated to carry mail. 
TWA, for one, can ill afford to lose this mail revenue. 


* These and other facts were developed on the motions for a 
stay of the Board’s order. See infra, p. 6. 
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Although the Board’s order in practical effect tempo- 
rarily amends Seaboard’s certificate, it was not submitted 
to the President for approval but published forthwith. 


The Subsequent Proceedings in This Court. 


Pan American (1-9) and TWA (10-15) filed petitions 
to review the Board’s exemption order. By order dated 
June 13, 1958, Seaboard was allowed to intervene and 
the cases were consolidated ‘‘for purposes of a single joint 
appendix and for oral argument’’ (22-23). 

Motions to stay the order were made by both petitioners. 
TWA pointed out that its transatlantic service lost 
$5,500,000 in the first four months of 1958. Its best estimate 
was that Seaboard would divert from it about $875,000 of 
mail revenue a year. That is about 25% of TWA’s entire 
revenue from the carriage of mail between the points which 
Seaboard proposes to serve. 

After argument, this Court (Bazelon, Danaher and 
Burger, C. JJ.) denied the motions for a stay by order 
dated June 16, 1958, ‘‘ without prejudice to a renewal after 
November 1, 1958, if there has not been final action, includ- 
ing Presidential approval, with regard to the pending 
application of Seaboard & Western Airlines, Inc., for an 
amendment to its certificate with regard to carriage of 
Atlantic mail.’’ 

At the subsequent pre-hearing conference on June 30, 
1958, before Judge Burger, briefs and argument herein 
were ordered expedited (24-25). 


Statutes. 


The pertinent statutes are quoted in Appendix A, infra 
pp. 42-45. 
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Statement of Points and Summary of Argument. 


1. When an air carrier seeks authorization to engage 
in foreign air transportation, for special reasons of national 
policy Congress has subordinated the Board to control 
by the President. Under Section 801 of the Act, Presi- 
dential control ‘‘is a positive and detailed control over the 
Board’s decisions, unparalleled in the history of American 
administrative bodies.’? Chicago ¢ Southern Air Lines, 
Inc. v. Waterman Steamship Corp., 383 U. S. 103, 109, 68 
S. Ct. 431, 435, 92 L. Ed. 568, 575 (1948). 

Among other things, Section 801 requires the President 
to approve an ‘‘amendment’’ of Seaboard’s transatlantic 
certificate. In practical effect, the Board temporarily 
amended that certificate by giving Seaboard operating 
authority to carry mail. The Board’s failure to label its 
order an ‘‘amendment’’ makes no difference. Substance, 
not form, controls. 

The Board’s exemption power under Section 416(b) of 
the Act does not permit it to dispense with Presidential 
approval required by Section 801. By holding otherwise, 
the Board not only exalts form over substance but also 
defeats Congress’ special policy on foreign air transpor- 
tation. Neither the words of Section 801, the past admin- 
istrative construction nor practical considerations dictate 
such a result. 


2. The Board’s findings do not satisfy the requirements 
of Section 416(b). 

Certification is not an ‘‘undue burden”? on Seaboard 
by reason of ‘‘unusual circumstances affecting’ its oper- 
ations. No such ‘unusual circumstances”? exist. Sea- 
board’s operating loss is neither unusual nor due to 
‘‘mnusual circumstances”’ affecting its operations. From 
the start, it was realized that Seaboard’s all-cargo venture 
was a gamble. 

Nor is certification an ‘‘undue burden’? on Seaboard by 
reason of the ‘limited extent’? of its operations. They are 





not ‘‘limited’’ at all. The burden on Seaboard is simply 
the usual one which exists in every certificate proceeding. 

Finally, the requirement of ‘‘public interest’? has not 
been satisfied. The Post Office Department does not need 
and did not request Seaboard’s mail service. Public inter- 
est is not served by diverting vital mail revenues from 
hard-pressed carriers in order to aid a hazardous venture 
known to be risky from the outset. 


PART ONE. 


THE BOARD’S “EXEMPTION AUTHORITY” TO 
SEABOARD WAS GRANTED IN VIOLATION 
OF SECTION 801 OF THE ACT. 


Transportation of mail between this country and Europe 
is ‘foreign air transportation.’’ Under Section 1 (21) of 
the Act (52 Stat. 979, 49 U. S. C. §401(21)), ‘‘foreign air 
transportation’’ includes, among other things, ‘‘the car- 


riage of mail by aircraft, in commerce between . . . (c) 
a place in the United States and any place outside thereof, 
whether such mail moves wholly by aircraft or partly by 
aircraft and partly by other forms of transportation.’’ 


I. The Special Rule Applicable to Foreign Air Trans- 
portation. 


When foreign air transportation is involved—as here— 
very special procedures obtain. Section 801 of the Act (52 
Stat. 1014, 49 U. S. C. §601) provides: 


‘*The issuance, denial, transfer, amendment, can- 
cellation, suspension, or revocation of, and the terms, 
conditions, and the limitations contained in, any 
certificate authorizing an air carrier to engage in 
overseas or foreign air transportation, or air trans- 
portation between places in the same Territory or 
possession, or any permit issuable to any foreign air 
carrier under section 402, shall be subject to the 
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approval of the President. Copies of all applications 
in respect of such certificates and permits shall be 
transmitted to the President by the Authority 
[Board] before hearing thereon, and all decisions 
thereon by the Authority [Board] shall be submitted 
to the President before publication thereof.’’* 


In Chicago & Southern Air Lines, Inc. v. Waterman 
Steamship Corp., 333 U. S. 103, 109, 68 S. Ct. 431, 435, 92 
L. Ed. 568, 574 (1948), Mr. Justice Jackson summarized the 
unusual rule governing foreign air transportation: 


‘‘But when a foreign carrier seeks to engage in 
public carriage over the territory or waters of this 
country, or any carrier seeks the sponsorship of this 
Government to engage in overseas or foreign air 
transportation, Congress has completely inverted the 
usual administrative process. Instead of acting inde- 
pendently of executive control, the agency ts then 
subordinated to it. Instead of its order serving as a 
final disposition of the application, its force is 
exhausted when it serves as a recommendation to 
the President. Instead of being handed down to the 
parties as the conclusion of the administrative 
process, it must be submitted to the President, before 
publication even can take place.’’ 


He then drove that point home (333 U. S. at p. 109, 68 
S. Ct. at p. 435) : 


‘‘Nor is the President’s control of the ultimate deci- 
sion a mere right of veto. It is not alone issuance of 
such authorizations that are subject to his approval, 
but denial, transfer, amendment, cancellation or sus- 
pension, as well, And likewise subject to his approval 
are the terms, conditions and limitations of the order. 
49 U. S. C. §601. Thus, Presidential control is not 
limited to a negative but is a positive and detailed 
control over the Board’s decisions, unparalleled in 
the history of American administrative bodies.’’ 


Vital policy considerations underlie the special pro- 
cedures applicable to foreign air transportation. ‘‘Legisla- 


* Then follows an exception in the case of certificates and per- 
mits issued under the “‘grandfather clauses’’ of Sections 401(e) 
and 402(c) of the Act (49 U.S. C. §§481(e) and 482(c)). 
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tive and Executive powers are pooled obviously to the end 
that commercial strategic and diplomatic interests of the 
country may be coordinated and advanced without collision 
or deadlock between agencies’’ (333 U. S. at p. 110, 68 S. Ct. 
at p. 435). For ‘‘executive decisions as to foreign policy”’’ 
are ‘‘delicate, complex, and involve large elements of 
prophecy. They are and should be undertaken only by those 
directly responsible to the people whose welfare they 
advance or imperil’’ (333 U. S. at p. 111, 68 S. Ct. at p. 436). 

So strong is the special policy applicable to foreign air 
transportation that Waterman held non-reviewable an order 
approved by the President even though ‘‘a literal reading 
of $1006 subjects this order to re-examination by the 
courts’’ (333 U.S. at p. 110, 68 S. Ct. at p. 435). 


II. The Breadth of the Special Policy on Foreign Air 
Transportation. 


Section 801 of the Act has been construed broadly, con- 
sonant with ‘‘the broad sweep of the doctrine laid down in 
the Waterman case, supra.’’ Trans World Airlines, Inc. v. 
Civil Aeronautics Board, 184 F. 2d 66, 70 (2 Cir. 1950), cert. 
den. Sparks v. Civil Aeronautics Board, 340 U. S. 941, 71 
S. Ct. 504, 95 L. Ed. 679 (1951). 

In that case petitioners claimed that an order denying 
a transfer of a certificate to engage in foreign air trans- 
portation did not require Presidential approval. They 
noted that Section 801 required approval of the denial of a 
certificate but said nothing about the denial of its transfer. 
Rejecting this ‘‘meticulously literal reading of the first sen- 
tence of Section 801,’’ the Court said (184 F. 2d at pp. 
70-71) : 


*‘Tf the denial of a transfer is not subject to Presi- 
dential approval, the same must be true of the denial 
of an amendment, cancellation, suspension, or revo- 
cation of a certificate. So restricted a view of legis- 
lative intent is negated by the broad sweep of the 
doctrine laid down in the Waterman case, supra. Nor 
does it seem reasonable as an original proposition. 
The same delicate issues of foreign policy which 
make it desirable for the President to review a deci- 
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sion granting amendment of a certificate may be 
resent in a decision to deny amendment. It would 
in the highest degree formalistic for a court to say 
that the President may review one and not the other. 
Furthermore such a reading of the first sentence 
seems inconsistent with the second sentence requir- 
ing that copies of all applications ‘in respect of such 
certificates and permits’ be transmitted to the Presi- 
dent before hearing thereon, and ‘decisions thereon’ 
be submitted to him before publication thereof. This 
would seem purposeless unless he had power to 
approve or disapprove the Board’s decision.’’ 


In addition, the order denied approval of an acquisition 
of physical assets. No Presidential approval thereof is nor- 
mally required. Nonetheless the court held that the policy 
of Section 801 applied to the entire order (184 F. 2d at 
p. 71): 


‘‘But where, as in the present case, the acquisition 
of assets and the transfer or amendment of a cer- 
tificate are inextricably mingled in the same pro- 
ceeding, we think that the Congressional purpose to 
grant the President discretion as to overseas air 
transportation would be thwarted to permit judicial 
review of that portion of the order relating to acquisi- 
tion of assets.’’ 


This Court likewise refused to construe Section 801 nar- 
rowly in United States Overseas Airlines, Inc. v. Civil Aero- 
nautics Board, 95 U.S. App. D. C. 363, 222 F. 2d 303 (1955). 
There petitioner purportedly attacked not the final order 
approved by the President but only an earlier order denying 
it participation in the proceedings. Judge Prettyman 
replied (95 U. S. App. D. C. at p. 365, 222 F. 2d at pp. 304- 
305) : 

‘‘But quite clearly the practical effect of petitioner’s 
position is that the order which went to the President 
was invalid due to procedural irregularity. We 
think, therefore, that the case comes within the 
established rule.’? 


Undoubtedly Section 801 does not cover orders relating 
only remotely or tangentially to foreign air transportation. 
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Thus, an order denying a petition to institute an inquiry 
to determine if a carrier’s certificate should be suspended 
was held outside its scope. ‘‘It is not to be supposed that 
Congress intended to burden the President with the duty 
of ultimate decision on all questions which might come 
before the Board.’? Pan American Grace Airways, Inc. 
v. Civil Aeronautics Board, 85 U. S. App. D. C. 297, 300, 
178 F. 2d 34, 37 (1949). 

Here, however, the order is utterly different. Designed 
to extend Seaboard’s authority to operate in foreign air 
transportation, it could hardly be related more directly to 
such transportation. In fact, it falls directly within Section 
801 of the Act. 


Til. The Board’s Order Falls Within Section 801 of the 
Act. 


On questions of this sort, one must look to ‘‘the prac- 
tical effect.”” United States Overseas Airlines, Inc. v. Civil 
Aeronautics Board, 95 U. S. App. D. C. 363, 365, 222 F. 2d 
303, 304-305 (1955). ‘‘It is upon the pattern of practical- 


ities that this case must be studied and decided.”? Standard 
Airlines, Inc. v. Civil Aeronautics Board, 85 U. S. App. 
D. C. 29, 31, 177 F. 2d 18, 20 (1949).* 

In practical effect, the Board temporarily amended Sea- 
board’s certificate to authorize the carriage of mail in for- 
eign air transportation—without obtaining Presidential 
approval. 


A. An Amendment of Seaboard’s Certificate to Permit the 
Carriage of Mail in Foreign Commerce Requires Presi- 
dential Approval. 


As its temporary certificate did not authorize the car- 
riage of mail, Seaboard applied to amend that certificate 
to cover mail. 


* Similarly, Summerfield v. Civil Aeronautics Board, 92 U. S. 
App. D. C. 248, 252, 207 F. 2d 200, 204 (1953), affd. Western Air 
Innes, Inc. v. Civil Aeronautics Board, 347 U. S. 67, 74 S. Ct. 347, 
98 L. Ed. 508 (1954), noted that ‘‘we are impressed by the practical 
aspects of the situation.’’ 
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The Board could have temporarily modified Seaboard’s 
certificate, in so many words, to include the transportation 
of transatlantic mail during the pendency of the proceeding. 
Clearly such an expansion of Seaboard’s operating author- 
ity would constitute an ‘‘amendment.’’® 

Presidential approval would then be essential. As 
Waterman noted (supra, p. 9), Section 801 requires the 
President to approve not only the ‘‘issuance’’ but also the 
“Camendment’’ of ‘‘any certificate authorizing an air car- 
rier to engage in’’ foreign air transportation, and the 
‘‘terms, conditions and limitations contained in’’ such a 
certificate. So this Court recognized in this very case.** 


B. In Practical Effect, the Board Temporarily Amended 
Seaboard’s Certificate. 


Thus the Board could not, without Presidential 
approval, add the privilege of carrying transatlantic mail 
to Seaboard’s operating authority by a paper called an 
‘‘amendment.’? In effect, however, it claims the power to 
accomplish the same practical result by calling its paper 


an ‘‘exemption authority.”’ 

That position is—in the words of Trans World Airlines, 
Inc. v. Civil Aeronautics Board, 184 F. 2d 66, 71 (2 Cir. 
1950), cert. den. 340 U.S. 941 (1951)—‘‘in the highest 
degree formalistic.’? No matter how the Board labels its 
order, there are still present the ‘‘same delicate issues of 
foreign policy which make it desirable for the President 
to review a decision granting an amendment of a certif- 
icate ...’’ (ibid., at pp. 70-71). Moreover, the formalism is 
not even sound. 


*<‘The definitions of the word ‘amendment’ include additions 
to, as well as corrections of, matters already treated ...’’ Christian 
Feigenspan, Inc. v. Bodine, 264 Fed. 186, 190 (D. N. J. 1920), 
affd. National Prohibition Cases, 253 U.S. 350, 40 S. Ct. 486, 64 L. 
Ed. 946 (1920). For ‘“by amendment there is change and, it may 
be, improvemen O’Pry v. United States, 249 U. S. 323, 330, 39 
S. Ct. 305, 307, 63 L. Ea 6 626, 629 (1919). 


** The order of June 16, 1958, denying the motions for a stay, 
referred to ‘‘final action, including Presidential approval, with 
to’’ Seaboard’s penne application “‘for an amendment of 

its stitents with regard to carriage of Atlantic mail.”’ 
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1. The Board’s Label Does Not Control. 


Of course, the Board’s order is not termed an ‘‘amend- 
ment’’ of Seaboard’s certificate. But the Board’s label does 
not govern. Substance controls, not verbiage. Time and 
again the courts have so held. 

Holding that a charter was amended by a statute, it was 
said in Berea College v. Kentucky, 211 U. S. 45, 57, 29 S. 
Ct. 33, 35, 53 L. Ed. 81, 86 (1904): 


‘*The language of the statute is not in terms an 
amendment, yet its effect is an amendment, and it 
would be resting too much on mere form to hold 
that a statute which in effect works a change in 
the terms of a charter is not to be considered as an 
amendment, because not so designated.”’ 


Similarly, a statute phrased ‘‘not in the form of a char- 
ter amendment, but in that of a contract’? was held an 
amendment in Northern Central Ry. Co. v. Maryland, 187 
U. S. 258, 268-269, 23 S. Ct. 62, 66-67, 47 L. Ed 167, 172-173 
(1902). Stating that ‘‘the mere form adopted by a legisla- 


ture in conferring a right on a corporation cannot be con- 
trolling,’’ the court looked to the statute’s ‘‘essential nature 
and effect in whatever form couched.”’ 

A document which ‘‘enlarges the grant of powers already 
made ...is obviously amendment... and it can make no 
difference that it does not contain the statement that it is 
an amendment.’’ Keller v. Western Paving Co., 218 S. W. 
1077, 1078 (Tex. Civ. App. 1920). For ‘‘a change in funda- 
mentals is an amendment, regardless of whether it is called 
such or not .. .’’ State ex rel. Attorney General v. North- 
ern Pacific Ry. Co., 157 Wis. 73, 95, 147 N. W. 219, 227 
(1914).° 


* See also Sears v. City of Akron, 246 U. S. 242, 249, 38 S. Ct. 
245, 248, 62 L. Ed. 688, 698 (1918); Giebelhausen v. Daley, 407 
Ill. 25, 44, 95 N. E. 2d 84, 93 (1950) ; State ex rel. Beal v. Bauman, 
126 Neb. 566, 569, 254 N. W. 256, 257-258 (1934) ; Board of County 
Commissioners of Tulsa County v. Oklahoma Taz Comm., 202 Ok1. 
269, 274-275, 212 P. 2d 462, 468 (1949) ; State v. City Commission 
of San Angelo, 101 S. W. 2d 360, 361 (Tex. Civ. App. 1937 ); Gruen 
v. Taz Commission, 35 Wash. 2d 1, 24, 211 P. 24 651, 665 (1949). 
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So this Court ruled in Civil Aeronautics Board v. Ameri- 
can Air Transport, Inc., 91 U. S. App. D. C. 318, 201 F. 2d 
189 (1952). There the Board had granted operating author- 
ity, in the form of letters of registration, to so-called 
‘“irregular’’ carriers. Thereafter, without purporting to 
amend the licenses, the Board adopted ex parte a new regu- 
lation narrowly defining ‘‘regular’’ flights. 

Judge Bastian enjoined enforcement of the new regu- 
lation. American Air Transport, Inc. v. Civil Aeronautics 
Board, 98 F. Supp. 660 (1951). On appeal, all three judges 
(Edgerton, Miller and Prettyman, C. JJ.) agreed that, if the 
‘‘new regulation should legally be regarded as amending 
existing licenses, adjudicatory hearings for the benefit of 
existing licensees are necessary’? (91 U. S. App. D. C. at 
p. 322, 201 F. 2d at p. 193). They also agreed that the 
Board’s label did not determine whether the regulation con- 
stituted an ‘‘amendment.’’ They disagreed only on the 
actual effect of the particular regulation. 

One judge thought that, as a matter of law, ‘‘the inser- 
tion of such a restriction into the licenses originally unre- 
stricted constituted an amendment of the licenses which .. . 
is invalid’? (ibid.). 

Considering the new regulation simply a reasonable 
definition of the previous regulation, the second judge 
believed it was ‘‘not to be regarded as amending licenses 
and is valid’’ (tid.). 

The third judge concluded that the basic issue was ‘‘a 
question of fact.’” He voted to remand for ‘‘a finding of 
basic facts and an ultimate finding therefrom as to whether 
the new Regulation does or does not in fact change the terms 
of the existing licenses’’ (91 U. 8. App. D. C. at p. 323, 201 
F. 2d at p. 194). 

After the Supreme Court had dismissed a certificate, 344 
U. S. 4, 73 S. Ct. 2, 97 L. Ed. 4 (1952), all three judges voted 
to remand the case to the District Court ‘‘for further pro- 
ceedings in accordance with the opinion of”’ the third cir- 
cuit judge (91 U. S. App. D. C. at p. 323, 201 F. 2d at p. 194). 

Thus this Court held that whether action by the Board 
amounts to an ‘‘amendment’’ depends not on the label used 
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but the practical effect. The issue is whether the action 
*‘does or does not in fact change the terms of the existing 
licenses. ”’ 


2. The Second Sentence of Section 801 Also Shows That 
The First Sentence Must Be Interpreted Realistically. 


That the term ‘‘amendment’’ in the first sentence of 
Section 801 must be construed realistically is confirmed by 
the second sentence of that section. Undoubtedly the two 
sentences must be read together.* 

The second sentence of Section 801 requires that ‘‘copies 
of all applications ‘in respect of such certificates and per- 
mits’ be transmitted to the President before hearing 
thereon, and ‘decisions thereon’ be submitted to him before 
publication thereof.’ Trans World Airlines, Inc. v. Civil 
Aeronautics Board, 184 F. 2d 66, 70 (2 Cir. 1950), cert. den. 
340 U. S. 941 (1951). 

Doubtless the words ‘‘in respect of” do not include every 
application remotely relating to a certificate. Pan American 
Grace Airways, Inc. v. Civil Aeronautics Board, 85 U. 8. 


App. D. C. 297, 299-300, 178 F. 2d 34, 36 (1949). But they 
have a broad scope. They mean ‘‘related to’? in a direct 
way.°° 

Union Pacific Rd. Co. v. United States, 313 U. S. 450, 61 
S. Ct. 1064, 85 L. Ed. 453 (1941), construed a statute for- 
bidding concessions ‘‘in respect to the transportation of 


* Pan American Grace Airways, Inc. v. Civil Aeronautics Board, 
85 U. S. App. D. C. 297, 299-300, 178 F. 2d 34, 36 (1949) ; Trans 
World Airlines, Inc. v. Civil Aeronautics Board, 184 F. 2a 66, 70 
foe 1950), cert. den. 340 U. S. 941, 71 S. Ct. 504, 95 L. Ed. 679 


°° Thus, when a lessee of premises agrees to pay taxes imposed 
“in respect thereof,’’ the issue is whether the taxes “‘relate directly 
to the premises themselves,’’ Codman v. American Piano Co., 229 
Mass. 285, 290, 118 N. E. 344, 346 (1918), or are “‘in relation to 
the property demised,’’ Woodruff v. Oswego Starch Factory, 177 
N. Y. 23, 29, 68 N. E. 994, 996 (1903) ; Brainard v. New York Central 
Rd. Co., 242 N. Y. 125, 131, 151 N. E. 152, 153 (1926). Similarly, 
a suit to cancel a patent to lands ‘‘is certainly a p ing ‘in 
respect to’ lands, although not a suit or proceeding for lands.’’ 
People v. Clarke, 9 N. Y. 349, 369 (1853). 
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any property in interstate or foreign commerce.’’ In terms 
the concessions were ‘not given for transportation services. 
Yet they were held unlawful, the court saying (313 U. S. at 
p. 464, 61 S. Ct. at p. 1072-1073) : 


‘‘The concessions are none the less illegal, if made 
for non-transportation services, as long as they 
result in lowering directly or indirectly transporta- 
tion costs to a shipper. * * * Where traffic is an object, 
and discriminatory advantage the means employed 
in attempting to obtain or actually obtaining it, there 
a a violation of the section in respect to transporta- 
ion.’” 


Here both the ‘‘result’’ and ‘‘object’’ of the Board’s 
order were to confer directly on Seaboard an ‘‘advantage’’ 
withheld from its certificate: the carriage of mail traffic. 
Therefore that order was ‘‘in respect of’’ that certificate, 
and—since it did ‘‘in fact change the terms of the existing 
licenses’’ (Civil Aeronautics Board v. American Air Trams- 
port, Inc.,91 U.S. App. D. C. at p. 323, 201 F. 2d at p. 194) 
—an ‘‘amendment’’ thereof. 


3. The Board’s Action Did in Fact Change the Terms of 
Seaboard’s Existing License. 


In practical effect, Seaboard’s operating authority has 
been temporarily amended to cover carriage of mail. 

Authorization of air transportation by exemption, this 
Court has often said, is an ‘‘operating authority.’’ Stand- 
ard Airlines, Inc. v. Civil Aeronautics Board, 85 U. S. App. 
D. C. 29, 32, 177 F’. 2d 18, 21 (1949); Air Transport Asso- 
ctates, Inc. v. Civil Aeronautics Board, 91 U. S. App. D. C. 
147, 148, 199 F. 2d 181, 182 (1952), cert. den. 344 U. S. 922 
(1953), rehearing den. 345 U. S. 914 (1953); Civil Aero- 
nautics Board v. American Air Transport, Inc., 91 U. S. 
App. D. C. 318, 323, 201 F. 2d 189, 194 (1952); American 
Airlines, Inc. v. Civil Aeronautics Board, 98 U. S. App. 
D. C. 348, 355, 235 F. 2d 845, 852 (1956), cert. den. 353 U. S. 
905 (1957) ; ef. Cook Cleland Catalina Airways, Inc. v. Civil 
Aeronautics Board, 90 U. S. App. D. C. 220, 221, 195 F. 2d 
206, 207 (1952). 
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Seaboard made it plain below that what it wanted was 
the operating authority. The exemption was simply a pro- 
cedural device for getting it. Asserting that ‘‘it is estab- 
lished beyond question that in its pending certificate case, 
Seaboard will ultimately be granted the requested author- 
ity,’? Seaboard stated (95): 


‘*It follows that the sole issue presented to the 
Board in this exemption proceeding concerns the 
question of remedy, i.e., whether Seaboard shall be 
cen porarny authorized to carry such mail now, or 
shall be required to await completion of a formal 
proceeding involving submission of evidence, hearing 
and all of the lengthy and formal procedural steps 
necessarily incident thereto.’ 


Thereupon the Board temporarily expanded Seaboard’s 
operating authority, limited by its certificate to property, to 
cover mail. In practical effect its order substantially 
changes the limitations of, and therefore is an ‘‘amend- 
ment’’ of, Seaboard’s existing certificate. 


IV. The Board May Not Exempt from the Requirements 
of Section 801. 


Section 416(b) of the Act (52 Stat. 1005, 49 U. S. C. 
496(b)) does not permit the Board to dispense with a 
requirement for Presidential approval imposed by Sec- 
tion 801. 


A. Section 416(b) Applies Only to Exemptions Under Title 
IV of the Act. 


It is sometimes loosely said that Section 416(b) allows 
the Board to exempt carriers from the Act. Actually it con- 
fers no such broad power. 

Section 416(b) is found in Title IV of the Act, ‘‘ Air Car- 
rier Economic Regulation.’’ It empowers the Board to 
exempt only ‘‘from the requirements of this title or any 
provision thereof, or any rule, regulation, term, condition, 
or limitation prescribed thereunder. . . .”? But Section 801, 
requiring Presidential approval, is not in Title IV. It is in 
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Title VIII, ‘‘Other Administrative Agencies.’’ Hence Sec- 
tion 416(b) gives the Board no power to Sat from the 
requirements of Section 801. 


B. In Taking Action Under Section 416(b), the Public 
Interest Embodied in Section 801 Must Be Observed. 


Another part of Section 416(b) also shows that the 
Board may not, by an exemption order, dispense with the 
separate requirement for Presidential approval found in 
Section 801. 

Exemption under Section 416(b) must be ‘‘in the public 
interest.’? Such a term ‘‘is given meaning and contour by 
the other provisions of the statute and the subject matter 
with which it deals.’’ Federal Commumications Commis- 
sion v. Sanders Brothers Radto Station, 309 U. 8. 470, 473, 
60 S. Ct. 693, 696-697, 84 L. Ed. 869, 873 (1940).* 

One of those provisions is Section 801. The ‘‘public 
interest,’’ as set forth in Section 801, requires Presidential 
approval when an air carrier seeks authority to engage in 
foreign air transportation. For, as Waterman noted (333 
U. S. at p. 108, 68 S. Ct. at p. 434) : 


‘<The ‘public interest’ that enters into awards of 
routes for aerial carriers, who in effect obtain also a 
sponsorship by our government in foreign ventures, 
is not confined to adequacy of transportation service, 
as we have held when that term is applied to rail- 
roads. Tezas v. United States, 292 v. S. 522, 531. 
That aerial navigation routes and bases should be 
prudently correlated with facilities and plans for our 


* See also, New York Central Securities Corp. v. United States, 
287 U.S. 12, ’O4, 53 S. Ct. 45, 48, 77 L. Ed. 138, 145 (1932) ; Texas 
v. United States, 292 U.S. 522, 531, 54S. Ct. 819, 824, 78 'L. Ed. 
1402, 1409 (1934) ; Interstate Commerce Comm. v. Railway Labor 
Executives Assn., 315 U.S. 373, 376, 62 S. Ct. 717, 720, 86. L. Ed. 
904, 908 (1942) ; National Broadcasting Co. v. United ‘States, 319 
U. 8. 190, 216, 63 S. Ct. 997, 1009, 87 L. Ed. 1344, Beto (1943) ; 
American Power & Light Co. v. Securities & E xchange Comm., 
$29 U. S. 90, 104, 67 S. Ct. 133, 142, 91 L. fa. 103, 115 (1946) ; 
Federal Communications Comm. v. RCA Communications, Inc., 
346 U. S. 86, 90, 73 S. Ct. 998, 1002, 97 L. Ed. 1470, 1475 (1953). 
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national defenses and raise new problems in conduct 
of foreign relations, is a fact of common knowledge.’’ 


Two reasons exist, therefore, why the Board may not 
exempt a carrier from the requirements of Section 801. 
First, Section 416(b) is limited to exemptions from the 
requirements of Title IV of the Act, which does not include 
Section 801. Second, Section 416(b) obliges the Board to 
heed the ‘‘public interest’? embodied in Section 801 and 
therefore the requirement for Presidential approval. 


V. The Board’s Construction of the Act Defeats Con- 
gress’ Special Policy on Foreign Air Transportation. 


The Board uses a whole battery of semantic arguments 
to excuse its disregard of Section 801. Before exploring 
them (infra, pp. 25-28), its basic fallacy should be 
examined. 


A. The Board’s Basic Fallacy. 


Basically, the Board’s position is that it may set at 
naught, with impunity, Congress’ special policy on foreign 
air transportation—provided it uses adroit terminology. 

Without Presidential approval, the Board could not 
authorize Seaboard to carry transatlantic mail by a docu- 
ment avowedly called a certificate or an amendment of a 
certificate. It thinks, however, it may achieve the very same 
practical result by calling its document an ‘‘exemption 
authority.”’ 

This puts a premium on abracadabra. Yet the labels 
used by the Board are utterly irrelevant to the policy under- 
lying Section 801. 

That policy is one application of a broad general prin- 
ciple governing the conduct of foreign affairs: ‘‘In this 
vast external realm, with its important, complicated, deli- 
cate and manifold problems, the President alone has the 
power to speak or listen as the representative of the 
nation.’’? United States v. Curtiss-Wright Export Corp., 299 
U. S. 304, 319, 57 S. Ct. 216, 220, 81 L. Ed. 255, 262 (1936). 
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The Board inverts Congress’ policy. The President 
ceases to control ‘‘the ultimate decision”? as to who shall 
engage in foreign air transportation and to what extent.° 
The Board determines when it, rather than the President, 
shall speak ‘‘as the representative of the nation.”’ 

For reasons of national policy, Congress provided that 
when ‘‘any carrier seeks the sponsorship of this Govern- 

as or foreign air transportation,”’ 

‘independently of executive con- 

ed to it.”? Chicago & South- 

ern Air Lanes, aa rman Steamship Corp., 333 

TU. &. 103, 109, 68 S. Ct. 431, 435, 92 L. Ed. 568, 575 (1948). 

But the Board proposes to decide for itself when it shall 

act ‘‘independently of executive control’’ and when ‘‘sub- 
ordinated to it.”’ 

Only the most explicit language could support so extraor- 
dinary 3 power. Especially is that so because it would 
invite the ‘‘collision or deadlock between agencies”? which 
Congress sought to prevent.°° 

The President might regard flights to strife-torn coun- 
tries, such as Lebanon, Iraq or Indonesia, a8 undesirable. 
Yet a majority of the Board would be free to sanction them 
by temporary exemption.°** 

The Board might see no objection to exempting limited 
flights to Iron Curtain countries, such as Red China. The 
President might deem this incompatible with the national 
interest. 


® Waterman noted: ‘Nor is the President’s control of the 
Ser decision a mere right of veto.’’ 333 U.S. at p. 109, 68 S. Ct. 
at p. . 


ee Waterman noted: ‘Legislative and Executive powers are 
led obviously to the end that commercial strategic and diplo- 


snterests of the country may 
without collision or deadlock between 
p. 110, 68 S. Ct. at p. 485. 


ee* The President and the Board have disagreed before on 
national policy in foreion air transportation. For a notable 
example, see Trans Wi Airlines, Inc. v. Civil Aeronautics 
Board, 184 F. 2d 66 (2 Cir, 1950), cert. den. 340 U. §. 941 (1951). 
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The Board might authorize a carrier (like Seaboard) 
to carry mail to Europe, although the Post Office Depart- 
ment does not require the service and it would divert 
sorely-needed revenue from established mail carriers 
(like TWA)—including foreign air carriers. The Presi- 
dent might view the situation very differently.°® 

Such unseemly conflicts are prevented by Section 801. 
They exist only when the Board assumes the power to 
decide when Presidential approval shall be needed. 


B. The Board’s Argument. 
1. The Board begins by asserting (Bd. M., pp. 13-14°*) : 


‘‘Similarly, exemption does not necessarily 
involve the delicate considerations of foreign policy 
adverted to in C. & S. Airlines v. Waterman Steam- 
ship Corp., 333 U. S. 103 (1948), much relied on here 
by TWA.’’ 


Congress’ basic premise, however, was that those ‘‘deli- 
cate considerations of foreign policy’’ should be weighed 
by the President whenever a carrier requested authority 
to operate in foreign air transportation. Manifestly they 
are no less involved because the operating authority is 
labelled an ‘‘exemption authority’? rather than a ‘‘tem- 
porary certificate’? or a temporary ‘‘amendment’’ of a 
certificate. 

In each instance, the President is required to ascertain 
and evaluate the facts. The reasons for that requirement 
are manifest. The President has far better facilities for 


* Particularly is that so because air carriers certificated to 
transport mail can be eligible for subsidy. See, ¢.g., American Over- 
seas Airlines, Inc. v. Civil Aeronautics Board, 254 F. 2d 744, 
749 (App. D. C. 1958). 


** References to ‘‘Bd. M.’’ are to the Board’s ‘‘Memorandum 
in Support of Objections to Petitions for Stay,’’ dated June 10, 
1958. References to ‘‘S. A.’’ are to the ‘‘ Answer of Seaboard & 
Maer Airlines, Inc., to Petitions for Stay,’’ also dated June 10, 
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getting the full facts.° He also has far greater competency 
to evaluate their real significance from the standpoint of 
broad national policy. The Board ‘‘deals only with the 
problems of the industry.’’ American Airlines, Inc. v. 
North American Airlines, Inc., 351 U. S. 79, 84, 76 8. Ct. 
600, 604, 100 L. Ed. 953, 961 (1956). The President is 
responsible for the entire foreign policy of the country.**® 

National policy would permit authorization in certain 
cases. The President, however, was to be the final judge 
on that score. He was to assay the ‘‘delicate considera- 
tions of national policy’’ and determine whether, in a par- 
ticular case, operating authority should be granted. Here 
the Board arrogated that responsibility to itself. 

Evidently the Board disagrees with Congress’ conclu- 
sions. It wants to submit to the President only those 
matters which it deems important. Apparently it regards 
such a procedure as preferable. ‘‘This may be so. But 
that is a matter of policy for Congress to decide.’’ Delta 
Air Lines, Inc. v. Summerfield, 347 U. S. 74, 80, 74 8. Ct. 
350, 354, 98 L. Ed. 513, 520 (1954); American Overseas 
Airlines, Inc. v. Civil Aeronautics Board, 254 F. 2d 744, 
748 (App. D. C. 1958). 


*The President, ‘‘not Congress’—or the Board—‘‘has the 
better opportunity of knowing the conditions which prevail in 
foreign countries, and especially is this so in time of war. He has 
his confidential sources of information. He has his agents in the 
form of diplomatic, consular and other officials.’’ United States 
v. Curtiss-Wright Export Corp., 299 U. S. 304, 320, 57 S. Ct. 216, 
221, 81 L. Ed. 255, 263 (1936). Similarly, Waterman noted: ‘‘The 
President, both as Commander-in-Chief and as the Nation’s organ 
for foreign affairs, has available intelligence services whose 3. Se 
are not and ought not to be published to the world’’ (333 U. S. a 
p. 111, 68 S. Ct. at p. 436). 


o Waterman noted that ‘‘executive decisions as to foreign 
policy’’ were ‘“‘delicate, complex, and involve large elements of 
prophecy. They are and should be undertaken only by those 
directly responsible to the people whose welfare they advance or 
imperil’’ (333 U. S. at p. 111, 68 S. Ct. at p. 436). 
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2. The Board continues (Bd. M., p. 14): 


‘*As to this exemption, Seaboard sought no sponsor- 
ship from this nation to operate abroad. It already 
had that sponsorship . . .”’ 


That statement is simply contrary to fact. Seaboard 
had no authority to carry mail abroad. It sought that 
operating authority from this Government. When such 
authority was given, pro tanto it received sponsorship from 
this nation to operate abroad. 

The Board is really arguing that Section 801 should 
not apply to an air carrier authorized to conduct one opera- 
tion in foreign air transportation (e.g., carry cargo) when 
seeking authority to conduct another (¢.g., carry mail). 
Under the Board’s logic, such a carrier seeks ‘‘no spon- 
sorship from this nation to operate abroad’’ since, by its 
initial authorization, it ‘‘already had that sponsorship.”’ 

Congress was not so obtuse. Each new authorization 
extends this Government’s sponsorship of the carrier’s 
foreign operations. Each new authorization therefore 
requires approval by the President, no matter how many 
different prior authorizations have been issued. As Water- 
man noted, ‘‘amendment”’ is specifically made ‘‘subject to 
his approval’”’ (333 U. S. at p. 109, 68 S. Ct. at p. 435).° 


3. How cavalierly the Board disregards the policy 
behind Section 801 is shown by its concluding comment that 
Seaboard (Bd. M., p. 14): 


‘*. . . sought merely to carry, on an interim basis, 
traffic which is of little or no concern to the foreign 
governments involved.’’ 


(a) The reference to an “interim basis”? is irrele- 
vant. Section 801 draws no distinction between interim 


* Similarly, the President must approve a transfer from one 
carrier to another even though the transferee has already been 
sponsored by this Government to operate abroad. Trans World 
Airlines Inc. v. Civil Aeronautics Board, 184 F. 2d 66 (2 Cir. 1950), 
cert. den. 340 U. S. 941 (1951). 
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and other actions. Presidential approval is needed for 
any authorization—long or short, permanent or temporary. 
For example, the President must approve a temporary 
certificate. Pan American Airways Co. v. Civil Aeronautics 
Board, 121 F. 2d 810, 814 (2 Cir. 1941). He approved Sea- 
board’s temporary certificate here (18). 


(b) The nature of the ‘‘traffic’’ is also imma- 
terial. Section 801 applies no matter what kind of traffic 
is involved—mail, passengers or property. 


(c) Section 801 does not leave it to the Board to 
decide if there is sufficient ‘concern to the foreign countries 
involved.’’ Congress put the responsibility for that deci- 
sion squarely on the President. 


The authorization to Seaboard may divert mail from 
foreign air carriers. It will enable Seaboard to compete 
more effectively with such carriers and divert cargo traffic 
from them. With its eyes fixed on its own immediate prob- 
lems, the Board may regard as slight the ‘‘concern”’ of the 
foreign governments involved. But the President, view- 
ing the problem in broad perspective against the whole 
tangled web of international relations, might appraise the 
situation very differently.° 

Congress put the duty of appraisal on the President. 
The Board may not by-pass him because it thinks the 
appraisal is simple. In so doing, it frustrates the policy 
underlying Section 801. 


VI. The Semantic Arguments Advanced by The Board 
and Seaboard Are Unsound. 


Pointing out that Section 801 mentions ‘‘certificate’’ and 
‘‘nermit,’’ the Board and Seaboard argue laboriously that 
an exemption order is neither. ‘‘The exemption here 


* Particularly is that so because diversion of mail from the 
established United States air carriers to Seaboard could increase 
the overall cost to the Government. Both TWA and Pan American 
have sustained heavy losses recently. Further loss of mail revenue 
might force them to seek a subsidy from the Government in the 
form of mail pay. 
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involved obviously is not a certificate, or the same thing 
as a certificate, and no amount of argument on the part of 
petitioners can make it so’’ (Bd. M., p. 13). 

This ‘‘meticulously literal reading of the first sentence 
of section 801’? leads to a construction ‘‘in the highest 
degree formalistic.”” Trans World Airlines, Inc. v. Civil 
Aeronautics Board, 184 F. 2d 66, 70-71 (2 Cir. 1950), cert. 
den. 340 U. S. 941, 71S. Ct. 504, 95 L. Ed. 679 (1951). Nor 
is it sound even on the plane of literalism. 

Section 801 does not require Presidential approval only 
on issuance of documents labelled certificates. As Water- 
man stated: ‘‘It is not alone issuance of such authoriza- 
tions that are subject to his approval but denial, transfer, 
amendment, cancellation or suspension as well. And like- 
wise subject to his approval are the terms, conditions and 
limitations of the order’’ (333 U. S. at p. 109, 68 S. Ct. at 
p. 435). 

Manifestly Section 801 comprehends any action by the 
Board if its effect is to grant or withhold normal operating 
authority in foreign air transportation. But it is not neces- 
sary to go that far here. It suffices to note that an ‘‘amend- 
ment’’ can be accomplished by any document; it does not 
have to be made by a ‘‘certificate’’ (supra, pp. 14-16). 

It is idle to say that the ‘‘exemption leaves Seaboard’s 
certificate untouched and unchanged’? (S. A, p. 14). 
‘“‘Untouched’’ it technically may be; ‘‘unchanged’’ it is not. 

Seaboard could not carry mail abroad under its cer- 
tificate. The exemption temporarily removes that limita- 
tion. The Board’s order thus effectively changes major 
‘terms, conditions and limitations’’ of the certificate. In 
fact, it amounts to a temporary ‘‘amendment’’ of that cer- 
tificate. 


A. The Irrelevant Technical Distinctions Between a “Cer- 
tificate” and an “Exemption.” 


Technical distinctions exist between a ‘‘certificate’’ and 
an ‘“‘exemption.’? They are totally irrelevant both to the 
Congressional policy animating Section 801 and the ques- 
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tion whether the Board’s order was an ‘‘amendment’’ of 
Seaboard’s temporary certificate. 


1. Exemption authority, it is said, is ‘‘in no sense 
permanent’? (S. A, p. 13), but merely a ‘‘transitory 
authorization’’ (Bd. M., p. 13). 

But the duration of the Board’s action is immaterial 
under Section 801. A temporary certificate is ‘‘in no sense 
permanent.’’ Yet the President must approve every tem- 
porary certificate to operate in foreign air transportation. 
Likewise Section 801 requires him to approve any ‘‘amend- 
ment’’ of a certificate, whether ‘‘permanent”’ or not. 


2. Similarly, it is asserted that exemption authority 
may be revoked at will (S. A., p. 13).* What of it? An 
‘¢amendment’’ is no less real, while it endures, because its 
duration may conceivably be terminated summarily. 


3. Equally irrelevant is the argument that an exemp- 
tion may be issued without ‘‘notice and hearing”’ (S. A., 


p. 13). 

Suppose that is so (see infra, pp. 40-41). Section 801 
does not make Presidential approval depend on the pro- 
cedure followed to effect the ‘‘amendment.’’ In fact, the 
procedure anterior to Presidential approval is not even 
reviewable for ‘“‘procedural irregularity.’’? United States 
Overseas Airlines, Inc. v. Civil Aeronautics Board, 95 U.S. 
App. D. C. 363, 364, 222 F. 2d 303, 304 (1955). 


4. Finally, the Board says that ‘‘a mail certificate 
carries with it affirmative obligations on the part of the 
carrier’? to transport mail, but an exemption ‘‘is permis- 
sive only’’ (Bd. M., p. 13). 

This amounts to arguing that Presidential approval 
should not be required when the benefit to the carrier is 
greater because the extension of its operating authority 
is not coupled with a duty on its part. If anything, the 


*But cf. Standard, Airlines, Inc. v. Civil Aeronautics Board, 
85 U. S. App. D. C. 29, 32, 177 F. 2d 18, 20-21 (1949). 
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converse should hold. Presidential scrutiny is all the more 
desirable when the benefit to the carrier is unconditional 
and therefore more valuable. 

But the fact is that Section 801 makes no such distinc- 
tion. The President must approve every ‘‘amendment,’’ 
whether the operating authority is extended conditionally 
or unconditionally. 


B. The Argument from Silence. 


The Board asserts: ‘‘. . . had Congress intended a 
mandatory requirement for approval of exemption matters 
it obviously would have said so’? (Bd. M., pp. 14-15). 

Nothing required Congress to use the precise phrase- 
ology which the Board prefers. That is so even when 
hindsight suggests that ‘‘better draftsmanship’’ could 
have been employed, for ‘‘it will not do for us to tell the 
Congress ‘We see what you were driving at but you did 
not use choice words to describe your purpose.’ ’’ United 
States v. Union Pacific Rd. Co., 353 U. S. 112, 117-118, 
77 S. Ct. 685, 688, 1 L. Ed. 2d 693, 697 (1957). 

When Congress wished to exclude authorizations to 
operate in foreign air transportation from Presidential 
control, it did so unequivocally.* There is not the slightest 
evidence that Congress conceived that exemptions could 
be used in other cases to circumvent the need for Presi- 
dential approval. Had Congress intended to allow the 
Board to escape from executive control in any case, simply 
by issuing an exemption order, it would have said so 
explicitly. It said nothing of the sort. On the contrary, 
it explicitly provided that the exemption power in Sec- 
tion 416(b) should be limited to Title IV. 


* Excluded by the last sentence of Section 801 are the authoriza- 
tions covered by the ‘‘grandfather clauses,’’ #.e., the original 
‘issuance or denial of any certificate issuable under section 401 
(e)’’ or ‘‘any permit issuable under Section 402(c)’’ and ‘‘the 
original terms, conditions, or limitations of any such certificate 
or permit.’’ 
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VII. The Miscellaneous Arguments Advanced By the 
Board and Seaboard Are Unsound. 


A. The Argument from Administrative Construction. 


1. The Board has often granted exemptions as to foreign 
air transportation without Presidential approval. That 
“hardly is conclusive.’’ County of Marin v. United States, 
356 U.S. 412, 420, S. Ct. . , 2 L. Ed. 2d 879, 
885 (1958). “‘An agency may not finally determine the 
limits of its statutory power. That is a judicial function.” 
Social Security Board v. Nierotko, 327 U. 8S. 358, 369, 66 
S. Ct. 637, 643, 90 L. Ed. 718, 727 (1946). 


2. Here, indeed, the Board’s past action means little. 
Very few of its exemptions were granted after contest.* 
Administrative interpretation has little weight where the 
“‘rulings are not made in adversary proceedings . . .”? Fish- 
gold v. Sullivan Drydock & Repair Corp., 328 U. S. 275, 
290, 66 S. Ct. 1105, 1114, 90 L. Ed. 1230, 1243 (1946). 


3. Moreover, the Board’s interpretation has not been 
uniform. ‘‘The rule which attaches weight to administra- 
tive interpretation is inapplicable where the meaning of a 
statute is not doubtful, or where the construction has not 
been uniform.”’ Campbell v. Brown, 245 F. 2d 662, 666 (5 
Cir. 1957).** 


* Many involved only minor deviations within a general frame- 
work already approved by the President. Others were uncontested 
for other reasons. 


** See also, United States v. Missouri Pacific Rd. Co., 278 U. S. 
269, 280, 49 S. Ct. 133, 137, 73 L. Ed. 322, 378 (1929); Burnet v. 
Chicago Portrait Co., 285 U. S. 1, 16, 52 S. Ct. 275, 281, 76 L. Ed. 
587, 595 (1932); Federal Maritime Board v. Isbrandtsen Co., 
356 U. S. 481, 499-500, 78 S. Ct. 851, 862, 2 L. Ed. 2d 926, 
938 (1958). “‘. . . we may reject an established administrative 
practice when it conflicts with an earlier one, and is not supported 
by valid reasons . . .”” Estate of Sanford v. Commissioner of 
Internal Revenue, 308 U. S. 39, 53, 60 S. Ct. 51, 60, 84 L. Ed. 20, 
27-28 (1939). 
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In Matter of Pan American Airways Company (of Dela- 
ware), Docket No. 530, a certificate authorized service 
between this country and Portugal via the Azores. The 
carrier sought an exemption to permit certain flights via 
Portuguese Guinea, Trinidad and Puerto Rico. On oral 
argument, an intervening carrier argued that any exemp- 
tion order would have to be subject to Presidential 
approval. While the Board granted a temporary exemp- 
tion, its order of January 17, 1941 provided (Order No. 
836, p. 8): 


‘‘This order is subject to, and shall become effective 
from, the date of its approval by the President of the 
United States ...”’ 


The President approved the order on January 22, 1941 
(zbid., p. 9). 

In the Matter of the Large Irregular Air Carrier Inves- 
tigation, Docket No. 5132 et al., involved exemptions to 
‘‘irregular’’ carriers to engage in foreign as well as inter- 
state air transportation. The Board’s original order said 


nothing about Presidential approval. Order No. E-9744 
(November 15, 1955). 

Thereafter counsel for a scheduled carrier urged the 
Board to consider ‘‘whether by resort to the exemption 
procedure it has circumvented the constitutional and statu- 
tory powers of the President’’ (Letter of December 22, 1955, 
pp. 2-3). 

A subsequent amended order of December 29, 1955 
(Order No. E-9884) also said nothing about Presidential 
approval. The next day, however, the Board stayed its 
exemption ‘‘insofar as it authorizes the carriers named 
therein to engage in overseas and foreign air transporta- 
tion’’ (Order No. E-9894, par. 1). The stay was to con- 
tinue (tbid., par. 3): 


‘¢_.. until such time as (a) the President has deter- 
mined and communicated to the Board his decision 
indicating that he has no desire to express any views 
upon the aforementioned aspects of Order No. E-9744, 
or (b) in the event the President wishes to express 
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views on such matters, until further order of the 
Board.”’ 


This stay was coupled with a face-saving assertion that 
the exemption action ‘‘does not require approval by the 
President’’ but that ‘‘military and foreign affairs matters 
nonetheless may be affected by our action”’ (p.1). Of course 
‘‘foreign affairs matters’? may always be affected by any 
exemption as to foreign air transportation. 

The President replied by letter dated April 2, 1956 
(quoted in Order No. E-10161, dated April 3, 1956, pp. 1-2) : 


“Insofar as the decision relates to foreign air 
transportation, however, there are foreign policy 
considerations involved. I request that, pending a 
final determination by the Board as to the type or 
types of authorization to be granted to supplemental 
air carriers and as to the particular applicants to 
whom such authorization shall be issued, the Board’s 
interim decision not go into effect with respect to 
foreign air transportation by supplemental air car- 
riers. It is not intended that this request be inter- 
preted as affecting existing authorizations to engage 
m air transportation on a charter or irregular basis 
rhs as affecting the granting of new authorizations of 


type. 

‘<I request that when the Board reaches its final 
decision on foreign air transportation in Docket No. 
5132, et al., it submit that decision to the President 
before it is put into effect or announced.”’ 


Accordingly, the Board stayed its prior order (#id., 
p. 2): 


‘¢. . . insofar as it authorizes the carriers named 
therein to engage in foreign air transportation, be 
and it is hereby stayed until final decision in the 
foreign air transportation aspects of this proceed- 
ing... 


4, Finally, as the Board has ‘‘assumed a power plainly 
not granted, no amount of such interpretation is binding 
upon the co ” Texas & Pacific Ry. Co. v. United States, 
289 U. S. 627, 640, 53 S. Ct. 768, 773, 77 L. Ed. 1410, 
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1423 (1933). Its interpretation is ‘‘no more than an 
attempted addition to the statute of something which is not 
there.’? United States v. Calamaro, 354 U. S. 351, 359, 77 
S. Ct. 1138, 1143, 1 L. Ed. 2d 1394, 1399-1400 (1957). 

Hence, as recently stated in County of Marin v. United 
States, 356 U.S. 412, 420, S. Ct. ; , 2 L, Ed. 2d 
879, 885 (1958) : 


‘<The Commission practice as evidenced by these 
cases is, in our opinion, insufficient to outweigh the 
apparent Congressional purpose and the clear 
guage of the statute — especially in this delicate 
area. 


B. The Argument from Inconvenience. 


Both the Board and Seaboard point to the large number 
of charter flight exemptions granted annually (Bd. M., p. 
15 note 21;S. A., pp. 15, 16). They argue it would be incon- 
venient for the President to pass on all these matters. 

Of course no charter exemption is involved here. (Very 
few applications for mail exemption are filed. To pass on 


all of them would entail no burden whatever.) Besides, the 
President would have no difficulty in formulating general 
policies as to certain groups of matters—as he did with 
respect to exemptions ‘‘on a charter or irregular basis’’ 
(supra, p. 31)—and applying them automatically to 
individual cases. 

But the argument should be addressed to Congress. 
Perhaps Congress might pare down Section 801, e. g., by 
eliminating charter exemptions. Perhaps it might limit or 
even abolish the President’s obligation under Section 801 
out of solicitude for him. That, however, is purely a matter 
of policy for Congress to decide. 

*‘Congress, acting within its constitutional powers, has 
the final say on policy issues.’? Rathway Employes’ Depart- 
ment, American Federation of Labor v. Hanson, 351 U. 8. 
225, 234, 76 S. Ct. 714, 719, 100 L. Ed. 1112, 1131-1132 (1956). 
The Board may not assume the role of super-legislature and 
revamp the Act to suit itself. 
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C. The Argument That Judicial Review Would Be Cur- 
tailed. 


Then Seaboard argues, in effect, that Section 801 should 
be construed to give the courts more work. 

An order reviewable by the President may not be 
reviewed judicially.* If Section 801 applies to exemption 
orders, the judiciary’s labors will therefore be correspond- 
ingly lessened. But, says Seaboard, Congress could not 
“have intended to so extend denial of judicial review’? 
(S. A., pp. 16-17). 

Actually, a holding that Section 801 applies will have 
almost no practical effect on judicial labor. Few exemption 
orders reach the courts. Indeed, this is the first case 
directly involving the validity of an exemption to engage in 
foreign air transportation. 

Manifestly, however, Section 801 cannot be construed 
narrowly because that would decrease the burden on the 
President and increase the burden on the courts, Whether 
Section 801 applies here depends not on such astigmatic 
notions of convenience but on the broad sweep of the Water- 
man doctrine. The Court must “effectuate the present 
Congressional doctrine”’ and ‘prevent its erosion by narrow 
and niggardly construction.”? Rogers v. Missouri Pacific 
Rd. Co., 352 U. S. 500, 509, 77 S. Ct. 443, 450, 1 L. Ed. 2d 
493, 501 (1957). 


* Of course the courts must always determine, preliminarily, 
whether an order requires Presidential approval. Pan American 
Grace Airways, Inc. v. Civil Aeronautics Board, 85 U. S. App. 
D. C. 297, 178 F. 2d 34 (1949). That is true even though the 
President has already reviewed that order, Trans World Airlines, . 
Inc. v. Civil Aeronautics Board, 184 F. 2d 66 (2 Cir. 1950), cert. 
den. 340 U. S. 941 (1951), or a related order, United States Over- 
seas Airlines, Inc. v. Civil Aeronautics Board, 95 U. S. App. D. C. 
363, 222 F. 2d 303 (1955); Pan Ameri Airways, Inc. v. Civil 
Aeronautics Board, 121 F. 2d 810, 814-815 (2 Cir. 1941). 
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PART TWO 


THE ORDER WAS NOT AUTHORIZED BY 
SECTION 416(b) OF THE ACT. 


‘To validate an order of exemption the Board must 
comply with the statute; i. ¢., it must find what the statute 
requires it to find, not in conclusory fashion in the statutory 
language but in such fashion that a reviewing court can test 
the validity of the finding.” American Airlines, Inc. v. 
Civil Aeronautics Board, 98 U. S. App. D. C. 348, 356, 235 
F. 2d 845, 853 (1956), cert. den. 353 U. S. 905 (1957). 

Here the Board parroted the statutory language. But 
its findings fail to show—as Section 416(b) of the Act (52 
Stat. 1005, 49 U. S. C. §496(b)) requires—that the require- 
ment of certification would be an ‘‘undue burden’’ on Sea- 
board “‘by reason of the limited extent of, or unusual cir- 
cumstances affecting, the operations of such air carrier’’ 
or that such requirement ‘‘is not in the public interest.’’® 


I. There Was No ‘‘Undue Burden’’ by Reason Of the 
“‘Timited Extent’? of Seaboard’s ‘‘Operations’’ or ‘‘Unu- 
sual Circumstances Affecting’’ Those Operations. 


The key to the Board’s order is its conclusion that, with- 
out the exemption, Seaboard could not get mail revenue 
while its certificate proceeding was pending (108-109) : 


‘‘T'o deprive the carrier of the opportunity to earn 
these revenues pending decision on its certificate 
application would impose an undue burden on it and 
would not be in the public interest.’’ 


That statement does not show, however, any “‘undue 
burden’? on Seaboard—much less such a burden by reason 
of either ‘‘the limited extent’’ of Seaboard’s operations or 
‘‘umusual circumstances affecting’’ those operations. 


* American Airlines, Inc. v. Civil Aeronautics Board, 97 U. 8. 
App. D. C. 324, 231 F. 2d 483 (1956), held that Section 416(b) 
permitted exemption to transport mail. While we dis- 
agree, doubtless the Court will adhere to that holding. The pomt 
’ is mentioned to preserve it in the event of further review. 
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A. “Unusual Circumstances.” 


1. A certificate proceeding takes some time. That, how- 
ever, is not an ‘‘unusual’”? but a normal circumstance. 
Inability to earn revenue pending certification is likewise 
normal. 

Long ago, therefore, the Board held that the “fact that 
a carrier would obtain additional revenue from a proposed 
new service cannot constitute a basis for the granting of 
the relief sought herein.”? Chicago & Southern Airlines, 
Inc., Hot Springs Exemption, 7 C. A. B. 451, 454 (1946). 
It reiterated that holding in Standard Airlines, Inc., 
Exemption Request, 9 C. A. B. 583, 585 (1948): 


“‘The inability of a carrier to enter upon extensive 
new operations which it believes would produce addi- 
tional revenue is clearly not a sufficient showing of 
undue burden within the meaning of section 416(b) 
of the Act.’’ 


2. Congress could have empowered the Board to 
exempt, as a matter of course, air transportation pending 
the outcome of certificate proceedings. It has not done so. 

In 1947 a bill looking in that direction passed the House 
of Representatives. See H. Rep. 987, 80th Cong., 1st Sess. 
(1947), reporting favorably on H. B. 4169; 93 Cong. Ree. 
9595. It was not acted on in the Senate. 

Even under that bill, moreover, interim authorization 
would have been limited to cases where no service was 
currently available.* Here, however, there is more than 
enough mail service available over the Atlantic. 


* The bill would have added to Section 401 of the Act a new 
subsection (0), providing: 

“In any proceeding pursuant to subsection (c) or (h) 
of this section in which there is in issue air-transportation service 
to and from a point or points not authorized to receive such service 
by any certificate then currently effective, the Board upon petition 
shall summarily, prior to the final disposition of such proceeding, 
make provision for such service to and from such point or points, 
by issuing a temporary certificate or certificates or by temporarily 
amending an existing certificate or certificates if it finds (1) that 
by reason of unusual circumstances affecting the public health, 





36: 


3. Recently Seaboard has operated at a loss. Loss 
operations, unfortunately, are far from ‘‘unusual’’ in this 
industry. Most other air carriers (including TWA) have 
been operating at a loss. 

Besides, Seaboard’s loss has not been due to any 
‘‘onusual circumstances affecting’? its operations. None 
were mentioned in its application. Neither does the Board’s 
order mention any. 

On the contrary, such loss operations have long been 
envisioned. When the Board denied Seaboard’s original 
application for a certificate, it stated that ‘‘the operations 
proposed cannot be financially successful without support, 
which must stem either from the Government, from stock- 
holders, or from funds obtained through other services.’’ 
United States-Europe-Middle East Cargo Service Case, 15 
C. A. B. 565, 566 (1951). 

Even when the Board’s majority granted Seaboard’s 
temporary certificate, it noted, Transatlantic Cargo Case, 
Order No. E-9311, p. 14 (1954) : 


‘‘Tt is within the realm of possibility that scheduled 
all-cargo service by an independent carrier may not 
prove to be economically feasible. This, however, is 
something that can be determined only by actual 
experience. Since the service will not be subsidized, 
it becomes a matter for the new carrier and its share- 
holders to determine whether as a matter of business 
judgment it desires to venture its capital in this 
enterprise. All of the applicants are aware of the 
attendant risks. .. .”’ 


safety, or welfare, there exists an emergency requiring such service 
to and from such point or points, and (2) that adequate facilities 
are available at such point or points for the rendering of such 
service. The duration of each such certificate or amendment shall 
be determined by the provisions of subsection (g) of this section, 
but shall not, in any event, extend beyond a date sixty days after 
final disposition of such proceeding. The issuance of any such 
certificate or amendment shall not create a presumption that a 


corresponding permanent certificate or amendment will be granted 
thereafter.”’ 





37 


B. “Limited Extent.” 


The Board’s order recites, ‘‘that the authority conferred 
by exemption is limited in extent .. .”? (109). But the Act 
does not say that the Board may grant an exemption simply 
because it is limited ‘‘in extent.”? 

Section 416(b) is far more restrictive. It requires an 
“‘andue burden’? existing “‘by reason of?’ the “limited 
extent of ... the operations of such air carrier, mo 

Seaboard’s operations under the exemption will not be 
*‘limited.’’ They will continue throughout the pendency of 
its certificate proceedi g- The exception extends to every 
point covered by Seaboard’s cargo certificate. Seaboard 
proposes to carry as much mail as it can get. Far from 
being ‘‘limited,”’ its mail operations will be as extensive as 
Seaboard can make them. 

The burden which the Act’s requirement of certification 
imposes does not exist ‘“by reason of”? the limited extent of 
Seaboard’s operations. N. othing ‘‘limited’? about Sea- 
board’s operations causes that burden or renders it 


“‘undue.’’ Rather the burden results from the fact that any 
certificate proceeding inevitably takes time, regardless of 
the ‘‘extent’’ of the operations involved, 


C. The Exemption Order Goes Far Beyond That Involved 

In The American Airlines Case. 

Utterly baseless is the attempt to support the Board’s 
order here by reference to American Airlines, Inc. v. Civil 
Aeronautics Board, 97 U. 8. App. D. C. 324, 231 F. 24 483 
(1956). 

There the Postmaster General wanted cargo carriers to 
participate in a temporary experiment in the carriage of 
regular surface mail by air. The experiment could end 
before the cargo carriers were able to obtain certificates. 
The Board therefore granted them exemptions, 

Even in that unusual situation, this Court divided. 
Chief Judge Edgerton thought the exemptions invalid and 
dissented. 


The majority judges differed in approach. Judge 
Bastian preferred ‘‘to rest our decision on the fact that 
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unusual circumstances do exist’? (97 U. S. App. D. C. at 
p. 329, 231 F. 2d at p. 488). He described them as follows 
(97 U. S. App. D. C. at p. 328, 231 F. 2d at p. 487): 


‘“‘The Postmaster General desires their services on 
an experimental basis. The experiment appears to 
be limited to a reasonable time. Certification pro- 
ceedings on either a permanent or interim basis 
could not be completed in time to enable the cargo 
carriers to participate in the experiment. We think 
there are ‘unusual circumstances’ affecting opera- 
tion, within the ordinary meaning of the term.”’ 


Concurring, Judge Prettyman stated (97 U. S. App. 
D. C. at p. 329, 231 F. 2d at p. 488): 


‘¢_.. the question seems to me closer than my brother 
Bastian indicates it is to him. If imability to 
participate in a given carriage because of the time 
necessarily consumed in a certificate proceeding con- 
stitutes an unusual circumstance in the operation of 
the applying carrier, and an undue burden upon it, 
date is left of the requirements for certifica- 
on. 


Despite these doubts, Judge Prettyman concurred, 
though remarking that the burden ‘‘is due perhaps to the 
limited extent of the carrier’s operation rather than to 
unusual circumstances’’ (tbid.). He then added these sig- 
nificant remarks (2bid.): 


‘I realize too that this case does not necessarily rest 
upon so broad a concept of the exemption require- 
ments as I have posited, because the experimental 
carriage of the mau with which this case is concerned 
may well be completed before certification proceed- 
ings can be completed. In such event denial of an 
exemption would be a total and final deprivation o 
participation. That is not the case in the usual applr- 
cation for exemption.’’ 


The crucial finding, therefore, was that the experiment 
could end before a certificate proceeding. A later case, 
dealing with a different exemption, makes that doubly clear. 
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Writing for the court in American Airlines, Inc. v. 
Civil Aeronautics Board, 98 U. S. App. D. C. 348, 235 F. 
2d 845 (1956), cert. den. 353 U. S. 905 (1957), Judge Pretty- 
man said with reference to the earlier case (98 U. S. App. 
D. C. at p. 355, 235 F. 2d at p. 852): 


“‘If the Board had rested a finding of undue burden 
upon the fact that the interim for which this oper- 
ating authority is issued is short, whereas the 
remainder of a certification proceeding would be 
long, we would be close to the ruling of this court 
in the air mail case. [Citation in footnote.] But 
we do not understand the Board to rest on the tem- 
porary feature of the order.’’ 


Here the situation is entirely different. 

The ‘‘interim for which this operating authority is 
issued’? is mot ‘‘short’’ compared to the “‘long’’ time 
needed for ‘‘the remainder of a certification proceeding.”’ 
It is coextensive therewith. 

Denial of an exemption would not ‘‘be a total and final 
deprivation of participation’’ in a limited experiment con- 
ducted by the Postmaster General. No such experiment 
exists here. The Post Office Department neither sought 
nor needs any mail service from Seaboard. 

This is, in short, the ‘‘usual application for exemption’’ 
based simply on the carrier’s desire to make money by 
short-cutting the certification process. That is no basis 
for an exemption. 


Ii, The Exemption Was Not in the ‘‘Public Interest.’’ 
The Board’s order says (109): 


‘Further, to the extent that Seaboard’s services are 
utilized by the Post Office Department to expedite 
mail delivery, as pointed out in the Post Office filing, 
the public interest will be benefited.’ 


One might suppose the Post Office Department sought 
Seaboard’s services to ‘‘expedite mail delivery.’’ It did 
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Here too the contrast with the first American Airlines 
case is patent. There the Postmaster General was anxious 
to have the cargo carriers available for his experiment 
(97 U. S. App. D. C. at pp. 326, 328, 231 F. 2d at pp. 485, 
487). The Post Office Department itself noted the difference 
below (77-78) : 

‘<Obviously, in total, there is more capacity than 
currently needed for the transportation of airmail 


from the New York Gateway to the European points, 
and consequently there is not the peculiar need for 


exemption which existed because of the airlift expert- 
ment in the domestic situation cited by the applicant.”’ 


Nor can the Board support its order by the assertion 
that ‘‘Seaboard’s existence is in jeopardy’’ (108). 

No notice of any such claim was given. Seaboard made 
no such contention. Had it done so, TWA would have shown 
that the fact was otherwise (see supra, p. 5). 

Whether or not a ‘‘full hearing’’ or any hearing is 
required, when Section 416(b)(1) is invoked, need not be 
decided here.* The Board undertook to have adversary 


proceedings. Having undertaken to act, it was obliged to 


® Remarks in Eastern Airlines, Inc. v. Civil Aeronautics Board, 
87 U.S. App. D. C. 331, 185 F. 2d 426 (1950), reversed with direc- 
tions to dismiss as moot, 341 U. S. 901, 71 S. Ct. 613, 95 L. Ed. 
1341 (1951), followed in Cook Cleland Catalina Airways, Inc. Vv. 
Civil Aeronautics Board, 90 U. S. App. D. C. 220, 195 F. 2d 206 
(1952) and American Airlines, Inc. v. Civil Aeronautics Board, 97 
U. S. App. D. C. 324, 328-829, 231 F. 2d 483, 487, 488 (1955), 
indicate that no hearing at all is required on exemption applica- 
tions. American Airlines, Inc. v. Cwil Aeronautics B 98 

. C. 348, 355, 235 F. 2d 845, 852 (1956), however, 
stated: ‘‘The Eastern Airlines case held only that Section 416(b) 
(1) does not require notice and full hearing and the proceedings 
which occurred in that case were sufficient to comply with the 
procedural requirements of the statute.’’ 

While we believe that a fair hearing is required when Section 
416(b) (1) is invoked, and reserve the point in the event of further 
dab we think this case can be decided without considering that 
question. 
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act fairly.* “It goes without saying that the requirements 
of a fair hearing include notice of the claims of the oppos- 
ing party and an opportunity to meet them.’’ Federal Trade 
Commission v. National Lead Co., 352 U. S. 419, 427, 77 S. 
Ct. 502, 508, 1 L. Ed. 24 438, 444 (1957). That opportunity 
was wrongfully denied TWA when the Board proceeded to 
make findings on a claim never advanced by Seaboard. 

Apart from that, everyone realized from the outset that 
whether Seaboard could survive was a gamble. The risk of 
failure was to be borne by Seaboard (supra, p. 36). No 
public interest is served by continuing a venture, always 
known to be hazardons, after events prove that it should not 
have begun in the first place. Especially is that so when it 
becomes necessary to divert from existing carriers mail 
revenue which they sorely need themselves, 


Conclusion. 


The exemption order was not authorized by Section 
416(b). It was invalid because not approved by the Presi- 
dent. The order should be set aside, 


Respectfully submitted, 


Gzorce A. Sparen, 
Wurm Caverty, 
Attorneys for Petitioner. 


Crazies Picxert, 
Henny P. Bevans, 
Of Counsel. 


July 25, 1958 


* Cf. Indian Towing Co., Inc. v. United States, 350 U. S. 61, 
69, 76 S. Ct. 122, 126-127, 100 L. Ed. 48, 56 (1955): ““The Coast 
Guard need not undertake the lighthouse service. But once it 
exercised its discretion to operate a-light ... it was obligated to 
use due care....’’ See also, President & Directors of Georgetown 
meaty snes eens, 76 U. S. App. D. C. 123, 125-126, 130 F. 24 810, 
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Appendix A. 
Excerpts from Civil Aeronautics Act of 1938. 


Section 1. [52 Stat. 977, as amended by 62 Stat. 493, 
65 Stat. 68, 66 Stat. 628, 49 U. S. C. §401]. 


‘¢(21) ‘Interstate air transportation’, ‘overseas air 
transportation’, and ‘foreign air transportation’, respec- 
tively, mean the carriage by aircraft of persons or property 
as a common carrier for compensation or hire or the car- 
riage of mail by aircraft, in commerce between, respec- 
tively— 

‘“(a) a place in any State of the United States, 
or the District of Columbia, and a place in any other 
State of the United States, or the District of 
Columbia ; or between places in the same State of the 
United States through the air space over any place 
outside thereof; or between places in the same Ter- 
ritory or possession of the United States, or the 
District of Columbia ; 


‘¢(b) a place in any State of the United States, or 
the District of Columbia, and any place in a Terri- 
tory or possession of the United States; or between 
a place in a Territory or possession of the United 
States, and a place in any other Territory or pos- 
session of the United States; and 


“*(c) a place in the United States and any place 
outside thereof, whether such commerce moves 
wholly by aircraft or partly by aircraft and partly 
by other forms of transportation.”’’ 


Section 401. [52 Stat. 987, as amended by 56 Stat. 265, 
61 Stat. 449, 49 U.S. C. §481]. 


‘*(a) No air carrier shall engage in any air transporta- 
tion unless there is in force a certificate issued by the 
Authority [Board] authorizing such air carrier to engage 
in such transportation: ... 
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**(d) (1) The Authority [Board] shall issue a certifi- 
cate authorizing the whole or any part of the transportation 
covered by the application, if it finds that the applicant is 
fit, willing, and able to perform such transportation 
properly, and to conform to the provisions of this Act and 
the rules, regulations, and requirements of the Authority 
[Board] hereunder, and that such transportation is 
required by the public convenience and necessity; otherwise 
such application shall be denied. 


**(2) In the case of an application for a certificate to 
engage in temporary air transportation, the Authority 
[Board] may issue a certificate authorizing the whole or any 
part thereof for such limited periods as may be required by 
the public convenience and necessity, if it finds that the 
applicant is fit, willing, and able properly to perform such 
transportation and to conform to the provisions of this Act 
and the rules, regulations, and requirements of the Author- 
ity [Board] hereunder.’ 


Section 416. [52 Stat. 1004, 49 U. S. C. §496]. 


“*(b) (1) The Authority [Board], from time to time 
and to the extent necessary, may (except as provided in 
paragraph (2) of this subsection) exempt from the require- 
ments of this title or any provision thereof, or any rule, 
regulation, term, condition, or limitation prescribed there- 
under, any air carrier or class of air carriers, if it finds 
that the enforcement of this title or such provision, or 
such rule, regulation, term, condition, or limitation is or 
would be an undue burden on such air carrier or class 
of air carriers by reason of the limited extent of, or unusual 
circumstances affecting, the operations of such air carrier 
or class of air carriers and is not in the public interest. 


Section 801. [52 Stat. 1014, 49 U. S. C. §601]. 


‘‘The issuance, denial, transfer, amendment, cancella- 
tion, suspension, or revocation of, and the terms, condi- 
tions, and limitations contained in, any certificate author- 
izing an air carrier to engage in overseas or foreign 
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air transportation, or air transportation between places 
in the same Territory or possession, or any permit issu- 
able to any foreign air carrier under section 402, shall 
be subject to the approval of the President. Copies of all 
applications in respect of such certificates and permits shall 
be transmitted to the President by the Authority [Board] 
before hearing thereon, and all decisions thereon by the 
Authority [Board] shall be submitted to the President 
before publication thereof. This section shall not apply 
to the issuance or denial of any certificate issuable under 
section 401 (e) or any permit issuable under section 
402 (c) or to the original terms, conditions, or limitations 
of any such certificate or permit.’’ 


Section 1006. [52 Stat. 1024, as amended by 63 Stat. 
107, 49 U. S. C. §646]. 


‘*(a) Any order, affirmative or negative, issued by the 
Authority under this Act, except any order in respect of 
any foreign air carrier subject to the approval of the 


President as provided in section 801 of this Act, shall be 
subject to review by the courts of appeals of the United 
States or the United States Court of Appeals for the Dis- 
trict of Columbia upon petition, filed within sixty days 
after the entry of such order, by any person disclosing a 
substantial interest in such order. After the expiration of 
said sixty days a petition may be filed only by leave of 
court upon a showing of reasonable grounds for failure 
to file the petition theretofore. 


“*(b) A petition under this section shall be filed in the 
court for the circuit wherein the petitioner resides or has 
his principal place of business or in the United States Court 
of Appeals for the District of Columbia. 


*‘(c) A copy of the petition shall, upon filing, be forth- 
with transmitted to the Authority by the clerk of the court; 
and the Authority shall thereupon certify and file in the 
court a transcript of the record, if any, upon which the 
order complained of was entered. 
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“‘(d) Upon transmittal of the petition to the Authority, 
the court shall have exclusive jurisdiction to affirm, modify, 
or set aside the order complained of, in whole or in part, 
and if need be, to order further proceedings by the Author- 
ity. Upon good cause shown, interlocutory relief may be 
granted by stay of the order or by such mandatory or 
other relief as may be appropriate: Provided, That no 
interlocutory relief may be granted except upon at least 
five days’ notice to the Authority.”’ 
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REPLY BRIEF FOR PETITIONER. 
I. 


There Was No Occasion to Argue Below the Necessity 
for Presidential Approval. 


Numerons cases cited by the Board (CAB, 12-14)* and 
Seaboard (Seaboard, pp. 7-8) for the proposition that mat- 
ters not raised below may not be urged upon appeal are 
inapposite here.** All involve a failure upon the part 
of an appellant to have taken a position below upon a mat- 
ter at issue in the administrative process.*** 


* References to ‘‘CAB,’’ ‘‘Seaboard’’ and ‘“‘TW.A”’ are to the 
main briefs filed herein. 


** Significantly, although both parties briefed and argued exten- 
sively the legal issues herein at the time of the petition for stay, 
neither raised this point at that time. 

°°* The Board seeks to show the broadsweep of this rule by 
urging that objections to the agency’s jurisdiction, to actions 
allegedly in excess of statutory authority and even to a claimed 
unconstitutional exercise of power have been held to be covered 
thereby. But all these, along with the more commonplace objec- 
tions to the validity of administrative findings, go to the substantive 
content of the agency’s final order. 





The Board’s error complained of herein is not in this 
category. It arose after the administrative process was 
complete. The Board, having reached its own decision on 
the matters presented in the moving and answering papers, 
(if it is assumed arguendo that no hearing was required) 
was obliged under Section 801 of the Civil Aeronautics Act 
(Act of June 23, 1938, c. 601, 52 Stat, 973, 1014, 49 U.S. C. 
§601) to forward that decision to the President for his 
approval. Whether it would do so was not an issue of law 
or fact posed within the administrative proceeding; and 
clearly TWA was under no duty to remind the Board of its 
statutory responsibility. 

This plain distinction arises from the ‘‘completely 
inverted ... administrative process’’ in proceedings involv- 
ing foreign air transportation, where the final decision rests 
with the President, not the Board. Chicago & Southern Air 
Iimes, Inc. v. Waterman Steamship Corp., 333 U. S. 103, 
68 S. Ct. 431, 92 L. Ed. 568 (1948). None of the cited cases 
involves a situation where, as here, action beyond the 
agency’s order is contemplated by the relevant statute.° 

The Board argues (CAB, 12-13) that TWA might have 
sought rehearing and thus raised the issue of the necessity 
for Presidential approval. Clearly, however, it was under 
no obligation to do so. Administrative Procedure Act, 
§10(c), 60 Stat. 243, 5 U. S. C. §1009(c) ; Levers v. Ander- 
son, 326 U. S. 219, 66 S. Ct. 72, 90 L. Bd. 26 (1945). 

At the very least, the unique requirement for action 
beyond the administrative level and the ‘‘completely 
inverted’’ nature of these proceedings, if they do not make 
completely inapplicable the general rule, present reason- 
able grounds for failure to raise the objection below, within 
the meaning of Section 1006(e) of the Civil Aeronautics 
Act (52 Stat. 1024, 49 U.S. C. 646(e)). 


* The rationale of the requirement expressed in many of the 
cases is that the agency should have the views of the parties to 
assist it in a sound determination of the issues. Clearly, TWA’s 
views on the necessity for Presidential approval would not have 
helped the Board in reaching what should have been only an 
advisory opinion for the use of the President. 
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II. 


The Board’s and Seaboard’s Arguments Do Not 
Reach the Fundamental Reasons Why Section 801 Is 
Inapplicable. 


A wide variety of arguments, many already answered 
in our main brief, are advanced by the Board and Seaboard 
to justify the failure to secure Presidential approval.* 
Those not previously treated will be discussed briefly infra. 
At this point, however, it should be noted that no one or 
more of these arguments meet the basic policy reasons 
advanced in our main brief for the application of Section 
801 to an exemption of the type here involved. 

Thus, there has been advanced no persuasive reason 
why basic operating authority conferred by exemption does 
not involve the same delicate considerations of foreign 
policy as does similar authority by issuance or amendment 
of a certificate. Certainly no such reason is furnished by 
the Board’s argument that a certificate is ‘‘established and 
permanent’’ while an exemption is ‘‘limited and transi- 
tory.”? A temporary certificate is ‘‘Himited and transi- 
tory”’ but, nonetheless, subject to Presidential approval. 

Moreover, having urged this formalistic distinction, 
the Board says only that, because it is limited, exemption 
does not necessarily involve delicate consideration of for- 
eign relations (CAB, 19). But who is to decide whether 
such a situation is presented? The Board, which in this 
field has neither the facts nor the responsibility, in prefer- 
ence to the President, who has both? This smacks of Alice 
in Wonderland.** 


* Those already treated may be briefly described as (1) the 
irrelevant distinetion between exemption and certificate (CAB, 14, 
18-19; TWA, 12-18) ; (2) the absence of the word ‘‘exemption”’ 
in Section 801 (CAB, 14; TWA, 28); (3) the argument from 

inistrative construction (CAB, 20-22; TWA, 29-32); and (4) 
the argument of burden on the President (CAB, 17-18; TWA, 32). 

** The Board suggests that ‘‘under special circumstances’’ it 
*‘can submit the matter for Presidential views’? (CAB, 19), bat, 
if Congress intended that Section 801 should apply only in 
ee cases where the Board deemed it advisable, it would have 
said g0, 
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A second question remains unanswered by the Board’s 
and Seaboard’s arguments. How can the Board, in a case 
involving foreign air transportation, assume its own com- 
petence, in making a finding of public interest, to correlate 
routes with ‘‘facilities and plans for our national defense”’ 
and ‘‘problems in conduct of foreign relations’’ as required 
by Waterman (333 U. S. at p. 108, 68 S. Ct. at p. 434)? 

The Board’s efforts to distinguish Waterman are fruit- 
less. It argues (CAB, 17) that the Supreme Court’s hold- 
ing applies narrowly to ‘‘the certificate before it,’’ but the 
sweeping language of the decision (¢.g., at p. 109, “positive 
and detailed control over the Board’s decisions unparalleled 
in the history of American administrative bodies’’) argues 
eloquently to the contrary,* as does its later interpreta- 
tion in Trans World Airlines, Inc. v. Civil Aeronautics 
Board, 184 F. 2d 66 (2 Cir. 1950), cert. den. 340 U. S. 941, 
71 S. Ct. 504, 95 L. Ed. 679 (1951) and in Umited States 
Overseas Airlines, Inc. v. Civil Aeronautics Board, 95 U. S. 
App. D. C. 363, 222 F. 2d 303 (1955). The Board’s further 
argument (CAB, 17) that a constitutional issue in Water- 
man distinguishes the two cases is mysterious. The issues 
are identical—whether the President alone can make an 
effective grant of authority in foreign air transportation. 


Iil. 


Other Arguments Advanced By the Board and Sea- 
board Are Not Persuasive. 


Treated herein are only those arguments with respect 
to the Section 801 issue not discussed in our main brief. 


A. The Other Duties Argument. 


The fact that, as the Board states (CAB, 16-17), it is 
invested by statute with certain detailed powers which may 


*It is arguable that the decision bears at least as directly 
on exemption proceedings as on those involving certificates, since 
the Court premised its decision on its interpretation of “‘public 
interest’’ (the statutory language in Section 416(b)), rather than 
a convenience and necessity’’ (the terminology of Section 





affect foreign air transportation (rate-making, safety func- 
tions, etc.) is not persuasive.* The important point is that 
Congress made the basic authority to engage in foreign 
air transportation subject to Presidential approval; and 
that what the Board has sought to do here is to grant such 
authority to Seaboard. 


B. New Arguments Re Administrative Construction. 


The Board states that with the approval of the Presi- 
dent it discontinued in 1941 sending most exemption appli- 
cations to him for approval, and Seaboard sets forth an 
exchange of correspondence in 1941 between the Acting 
Chairman of the Board and an Administrative Assistant 
to the President as documentation of this fact. Surely, 
however, the Congressional intent cannot be determined by 
this completely unpublicized exchange. If anything, as 
an argument of administrative construction, it is self- 
defeating, because it indicates that in the 1938-1941 period, 
the Board (created in 1938) sent such applications to the 
President ‘‘wherever those would have any substantial 
effect on the type of service being rendered under a certifi- 
cate ...’? (Seaboard, Appendix A). ‘**The practice has 
peculiar weight when it involves a contemporaneous con- 
struction of a statute by the men charged with the respon- 
sibility of setting its machinery in motion, of making the 
parts work efficiently and smoothly while they are yet 
untried and new.’ ”? United States v. Leslie Salt Co., 350 
U. S. 383, 396, 76'S. Ct. 416, 424, 100 L. Ed. 441, 451 (1956), 
quoting with approval the opinion of Cardozo, J., in Nor- 
wegian Nitrogen Prod. Co. v. United States, 288 U. S. 294, 
315, 53 S. Ct. 350, 358, 77 L. Ed. 796, 807 (1933). 


C. Seaboard’s Argument of Lack of Jurisdiction. 
Seaboard advances a contrived argument that, if Sec- 
tion 801 is applicable, no appeal can lie at this time because 
* In these fields the Board may be presumed to have particular 


competence and a wide opportunity to secure the facts essential 
to a sound decision. 
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the Board’s decision is nothing more than a recommenda- 
tion to the President. It cites the several cases, including 
Waterman, which place Board orders approved by the 
President beyond review. 

Here, however, the situation is much different. The 
Board’s order purports to be final, and Seaboard is operat- 
ing in reliance thereon. This Court is given general 
appellate jurisdiction over the Board’s orders, and has 
previously exercised it in cases involving foreign air trans- 
portation. Seaboard & Western Airlines, Inc. v. Civil 
Aeronautics Board, 86 U. S. App. D. C. 9, 181 F. 2d 777 
(1949). True, this power is negated when the President 
has approved under Section 801 an order of the Board; 
but it is unthinkable that such an order should be so 
insulated from review where the Board denies the need for 
such approval. 

Moreover, under Seaboard’s reasoning, it would seem 
that all orders void ab initio for whatever reason would be 
insulated against judicial review on the ground that they 
conferred-no effective rights; and, as Seaboard suggests 
here, an injured party would be required to enjoin in a 
court of original jurisdiction the exercise of the rights 
purportedly conferred. Certainly, this is not the law. 


D. Legislative History. 
We submit that the excerpts from the legislative history 
relied upon by the Board (CAB, 16) are completely unre- 


lated to the subject here involved, i.e. affirmative, new 
operating authority in foreign air transportation. 


IV. 
The Board and Seaboard Misconstrue Section 416(b). 


Without conceding that the facts herein established any 
of the statutory criteria of Section 416(b) (52 Stat. 1005, 
49 U. S. C. §496(b)) (‘‘undue burden’’ ‘‘unusual circum- 
stances,”’ ‘‘limited extent’? and ‘‘public interest’’), we 
invite the Court’s attention to the fatal variance between 
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the Board’s and Seaboard’s attempted defense of the order 
under review and the statute. Both (CAB, 29-39; Seaboard, 
10-15) seek to show seriatim that each criterion is fulfilled 
and rely upon different facts in each instance.* But the 
statute requires a causal connection between the ‘‘undue 
burden’? and the ‘‘unusual circumstances’? or ‘‘limited 
extent.’? In so many words, it brings within the reach of 
the section only those undue burdens arising ‘‘by reason of 
the limited extent of, or unusual circumstances affecting,’’ 
air carrier operations. The fact that all three might exist 
in a particular situation, as urged here, is, therefore, mean- 
ingless, unless the order traces the ‘‘undue burden’’ to 
the ‘‘unusual circumstances’? or the ‘‘limited extent.’? No 
such rationalization is attempted, either in the order umder 
review or the briefs. 


CONCLUSION. 
The order should be set aside. 


Respectfully submitted, 


Gzorce A. SPaTEr, 
Writs Cavesty, 
Attorneys for Petitioner. 
Cuartes PICKETT, 
Henry P. Bevans, 
Of: Counsel. 


September 8, 1958. 


* For example, the Board urges in essence that “‘undue bur- 
den’’ lay in Seaboard’s financial condition, “‘unusual cireum- 
stances’’ in that the carrier was operating without the right to 
carry mail or to apply for subsidy, ‘‘limited extent’’ in the tempo- 
rary nature of the authority as to a single item (mail), an ‘public 
interest’’ in the preservation of an all cargo-carrier. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,497 
to 


Pan American Wortp Amways, Lyc., 
Petitioner, 
v. 


Crvm Azronavtics Boarp, 
Respondent, 


Seasoarp & Western Arexives, Inc., 
Intervenor. 








REPLY BRIEF FOR PETITIONER PAN AMERICAN 
WORLD AIRWAYS, INC. 


By directing their arguments principally to other ques- 
tions, the Government and Seaboard have sought to 
obscure the key question, and the only question presented 
by petitioner Pan American World Airways, Inc., namely: 


“Do the findings of the Civil Aeronautics Board, and 
the underlying facts, support an order, under Sec- 
tion 416(b) of the Civil Aeronautics Act, granting 
a certificated transatlantic cargo carrier an exemp- 
tion to carry U. S. mail pending determination of 
its application for a certificate to carry such mail?” 


This reply brief will therefore deal only with those por- 
tions of the briefs of the Government and Seaboard which 
relate to this question. 


I 


Both the Government and Seaboard have tried to explain 
why petitioner should have understood what Seaboard must 
have meant (but never said) in its application; what the 
Board must have had in its mind; and why it might have 
been reasonable for the Board to reach the conclusion 
which it did. Their preoccupation with filling in omissions 
in the pleadings and in the findings is so great that they 
never really do contend that the Board’s order can stand 
the test of the language of the statute. 

The Board’s authority to exempt from the normal cer- 
tificate procedure is carefully limited. The Board may so 
exempt only where it makes valid findings that adherence 
to such procedure 


“e © * would be an undue burden on such air 
carrier * * * by reason of the limited extent of, 
or unusual circumstances affecting, the operations 
of such air carrier * * * and it is not in the public 
interest.” (Emphasis added). 
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The Government has argued that here there was “limited 
extent or unusual circumstances” (pp. 29-35), as well as 
“andue burden” and “public interest” (pp. 35-39)—but it 
has completely ignored the necessity to show that any 
“andue burden” was caused by “limited extent or unusual 
circumstances.” 


Obviously, even if it were conceded (it is not) that: 


A. The necessity to adhere to the certificate procedure 
would be “an undue burden”; and that 


B. Seaboard’s operations were of a limited extent or 
affected by unusual circumstances 


it would by no means necessarily follow that Proposition A 
was true “by reason of” Proposition B. 


Il 


In fact, as we have shown in our principal brief (pp. 
14-18), neither of the Propositions is true. 

While we will not repeat argument already made, we do 
wish to direct the Court’s attention to the fact that the 
Government and Seaboard suggest only two respects in 
which Seaboard’s operations may be considered to be of 
“limited extent” :* 


* They also argue that “unusual circumstances” exist. As already 
noted in our principal brief (p. 16), the Board did not even purport 
to find, except in a perfunctory conclusory fashion, that “unusual 
circumstances” necessitated the exemption. Further, even the argu- 
ment of counsel makes no convincing showing of “unusual circum- 
stances”. The Government’s argument, that Seaboard was “near 
extinction” (p. 33), exaggerates the Board’s finding that Seaboard’s 
existence was “in jeopardy” (JA, p. 108)—a finding which itself 
was erroneous and improper: Seaboard’s claim of “unusual circum- 
stances” appears to rest on the argument that ultimate certification 
was assured (pp. 13-14)—a line of reasoning which is incorrect and 
hardly relevant. 
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1. That the exemption is limited to the period of time 
necessary to complete proceedings on Seaboard’s cer- 
tificate application (Government brief, p. 33). If this line 
of reasoning is correct, the Board would have automatic 
authority to find “limited extent” whenever .an applicant 
for an exemption also filed for corresponding. certificate 
authority. That proceedings on the certificate application 
have been expedited weakens rather than strengthens the 
Government’s case, since the very fact of expedition sub- 
stantially reduces whatever burden there may be in await- 
ing the outcome of the certificate proceeding. 


2. That the exemption authority is restricted to the 
carriage of mail (Government brief, p. 33). This we have 
already answered in our principal brief (p. 17). Seaboard 
adds a refinement—the argument that exemption authority 
to carry mail constitutes lesser authority than mail cer- 
tification, because the Postmaster General might assign 
more mail to Seaboard with the certificate than with an 
exemption (pp. 14-15). Going outside the record, Sea- 
board asserts (p. 15) that it has received less mail traffic 
under the exemption than it would have received with a 
certificate. 

What Seaboard did not reveal to the Court was that its 
mail traffic has developed gradually, and is continuously 
increasing—from $40,000 in June, to $78,000 in July, with 
a further increase in August. In addition, of course, noth- 
ing in the Board’s exemption order limits Seaboard’s 
participation in the $13,000,000 transatlantic mail market. 
It is for Seaboard and Seaboard alone to decide how many 
flights to operate and when they should be scheduled.* 


* We must protest Seaboard’s effort (pp. 5-6) to give the impres- 
sion that the Post Office Department desires and favors mail carriage 
by Seaboard. The record before the Court shows the contrary (JA, 
pp. 76-78). Further, since Seaboard has gone outside the record, 
it is only fair to call to the Court’s attention that in his written 
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Ill 


The briefs filed by the Government and Seaboard con- 
firm, what is clear from the Board’s order, that the exemp- 
tion rested entirely on the Board’s concern that “Sea- 
board’s existence is in jeopardy” (JA, p. 108). No such 
allegation was ever made by Seaboard, and the petitioners 
never had an opportunity to show that there was no cause 
for concern. 

In an effort to escape this deficiency, the Government 
(pp. 23-25) and Seaboard (pp. 15-17) argue at length 
that petitioners were, or should have been, fully informed 
that such a contention was before the Board. But their 
arguments are tenuous and unsubstantial. Pleadings are 
not “missing clue” puzzles; they are supposed to allege 
facts and advance argument in forthright intelligible 
fashion. This is particularly necessary in exemption pro- 


ceedings where, under the Board’s practice, opposing 
parties may have but one opportunity to express their 
opposition—an answer due 10 days after service of the 
application. 

Here, as the Government concedes (p. 24), 


“True, Seaboard did not allege, as the Board sub- 
sequently found, that its existence was in jeopardy”. 


aa ales rs rt et re tre 
testimony in the Seaboard certificate case (Docket No. 9252), hear- 
ing in which was concluded on August 22, 1958, the policy witness 
for the Post Office Department stated as follows: 
“In view of the abundance of capacity now operated in trans- 
Atlantic services, the willingness of the present U. S. air carriers 
to cooperate in fixing schedules to meet our needs, the com- 
petition these United States air carriers receive from foreign 
air carriers (most all of which is subsidized), the consequences 
of further division of revenue mail traffic among the certificated 
U. S. carriers, and the ultimate effect this could have on our 
costs and service, the Post Office Department does not believe 
the certification of Seaboard & Western Airlines is necessary.” 
(Ex. POD No. 5; emphasis added.) 
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It is equally “true” that a general allegation of need for 
additional revenues, and general reference to critical 
economical conditions in the industry—which is as far as 
Seaboard ever went—do not give notice that the Board 
might base an exemption on a finding “that Seaboard’s 
existence is in jeopardy” (JA, p. 108). 

It is significant that Seaboard has yet to assert that its 
continued existence was in jeopardy. Even the lengthy 
papers which it filed with this Court, in connection with 
the petitions for stay, asserted no more than that Sea- 
board faced “a difficult and burdensome cash situation”.* 


IV 


The Board’s key “finding”, that Seaboard’s existence 
was in jeopardy, was factually as well as legally errone- 
ous. This is sufficiently shown in our principal brief 
(p. 7). However, since the Government and Seaboard go 
beyond the record which was before the Board in their 
effort to sustain the Board’s “finding” (see, for example, 
Government brief, pp. 6, 25-26, 34; Seaboard brief, pp. 3, 
4, 15-16), we think it only fair to bring to the Court’s 
attention certain additional relevant data: 


1. Seaboard’s operations turned profitable in May, the 
month the exemption was granted. Operating profit in 
May was $195,000, and in June $367,000.°* Financial data 
for July are not yet available, but traffic data indicate that 
profit increased over June. 


2. At the hearing on Seaboard’s certificate application, 
its Comptroller reaffirmed (on August 14, 1958) that Sea- 
board “still” expects to complete 1958 on a profitable 
basis (Hearing, Docket No. 9252, Tr. 57). 


* Answer of Seaboard to Petitions for Stay, ad fe» ae 
** Seaboard’s U. S. mail revenues were $2, in May and 
$40,000 in June. 
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3. Seaboard predicted, in the Certificate case, that 
even without any mail revenue, it expects to realize an 
operating profit of from $3,000,000 to $5,000,000 for the 
12 months commencing July 1, 1958 (Docket No. 9252, 
Ex. SBW 5, 5A). 


Vv 


It is suggested that petitioner should have called the 
Board’s errors to its attention, by petition for recon- 
sideration (Government brief, pp. 24-5; Seaboard brief, 
p. 17). There is no such requirement. Section 10 (c) of 
the Administrative Procedure Act (5 USC 1009) provides 
that, “except as otherwise expressly required by statute”, 
agency action shall be final for judicial review “whether 
or not there has been presented or determined any appli- 
cation for * * * any form of reconsideration * * *”* 


Respectfully submitted, 


Henry J. FRIENDLY, 
Rosert G. Barnagp, 
Attorneys for Petitioner, 
Southern Building, 
Washington 5, D. C. 


Of Counsel: 
Exrav Scxort, 
Pan American World Airways, Inc., 
135 East 42nd Street, 
New York 17, N. Y. 


* Albertson v. Federal Communications Commission, 100 U. S. 
App. DC 103, 243 F. 2d 209 (1957), cited by the Government 
(p. Ege was a case in which the statute “otherwise expressly 
required”. 
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